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Introduction 

The world is held hostage by COVID-19. A great deal of public life has been halted. 

Education, construction, travel and (public) transportation, retail and hospitality are 

sectors heavily affected by the measures taken in connection with COVID-19. 

Entrepreneurs are doing their utmost to save costs, while searching for creative 

ways to prevent their revenue stream from drying up. Meanwhile, there are a few 

first signals from enterprises that will not be able to survive due to COVID-19.  

 

Restaurants and cafes are no longer allowed to receive guests, but may remain 

open for takeaways and/or deliveries. This measure, along with the sharp drop in 

business, forces many retailers and hospitality businesses to save costs by limiting 

opening hours or assortment, postponing payments (e.g. rent), or closing their 

doors altogether. Franchise chains are harder to control centrally than shops. 

Within franchise, the franchisees’ own entrepreneurship is a trump card, but will it 

really be favourable in times of crisis?  

 

What impact does COVID-19 have on franchise chains? Where are opportunities 

– such as shifting the focus to online sales – and who has the power to decide on 

them? Before we go into this further, we will briefly assess the relevant legal 

obligations arising from a franchise relationship. First, these obligations will be 

described under current law, followed by the law as set out in the Bill for the 

Franchise Act1, which is currently being discussed in the Lower House of 

Parliament. 

 

Franchise under the current legislative framework 

At present, a franchise agreement is an ‘unnamed contract’, which means that the 

law sets no specific rules for the franchise relationship and that general contract 

law applies to a franchise relationship. Other laws, such as intellectual property 

law, competition law and sometimes rent law, also apply to franchising. 

 

In short, a ‘franchise agreement’ is an agreement under which a franchisor grants 

the franchisee the right, against payment, to run a shop, using intellectual property 

rights (trademarks and formula), know-how, knowledge and advice of the 

franchisor. The franchisee is obliged to comply with the franchise formula and to 

adhere to the rules and instructions of the franchisor in this respect, to allow the 

franchisor to guarantee the uniformity and quality of the franchise formula.  

 

New: Bill for the Franchise Act 

In the proposed Franchise Act, the terms ‘good franchisee’ and ‘good franchisor’ 

will be introduced. This implies that the parties will have to observe each other's 

reasonable interests well. In addition, the Bill contains the obligation to lend 

assistance: The Franchisor shall lend the Franchisee the assistance and the 

commercial and technical support that can reasonably be expected and in relation 

to the nature and purport of the Franchise Formula, with a view to the 

commercialization of the Franchise Formula by the Franchisee.  

 

Further, the Bill introduces the requirement of consent. This means that the 

franchisor, prior to implementing changes in the franchise formula or introducing a 

derived formula, must first obtain the consent of the majority of all franchisees who 

can reasonably foresee that they will be disadvantaged by this. A derived formula 

is a different formula that bears resemblance to the franchise formula and regards 

                                                           
1 See Martine de Koning: https://kvdl.com/artikelen/wet-franchise-ingediend-bij-

de-tweede-kamer. 

https://kvdl.com/artikelen/wet-franchise-ingediend-bij-de-tweede-kamer
https://kvdl.com/artikelen/wet-franchise-ingediend-bij-de-tweede-kamer


 

(mostly) the same services and/or goods. If the franchisees do not consent, 

changes cannot be implemented. In the franchise agreement, a threshold can be 

set, under which the requirement of consent only applies to changes that rises 

above the set threshold. The Bill does not specify how high this threshold may be; 

this will have to be decided in case law.  

 

In the preliminary phase of the Bill, the requirement of consent has been widely 

criticised by franchisors. It is feared that the requirement of consent will stand in 

the way of innovation and power of a franchise formula and the development of 

derived formulas. Franchisees, on the other hand, consider the requirement of 

consent indispensable for improving relations. 

 

Another relevant provision in the Bill sets restrictions for non-competition clauses 

(incidentally, competition law already provided for restrictions). A complete novelty 

is the obligation to indicate whether and how goodwill will be charged if the 

franchisor takes over the shop from a franchisee to run it personally, or transfers 

it quite soon to a new franchisee.  

 

Of course, we will have to wait and see whether the Bill will be adopted in its current 

form. Franchisees are happy with it, since the entire Act will be of mandatory law; 

it cannot be deviated from in an agreement. The text of the Act leaves much room 

for interpretation, depending on concrete situations. Interesting questions have 

been asked in Parliament, like the question if there should not be an exception to 

the mandatory nature for big franchisees or, the other way round, for small 

franchisees. Other questions raised in Parliament concerned international aspects 

and the question whether innovation/power is not hindered too much, which could 

be at the expense of measures in favour of biodiversity and the climate. 

Furthermore, two years after its enactment the rules from the Bill will also apply to 

franchise agreements already concluded. This means that the franchise 

agreement must be renegotiated in the meantime. Despite the nature and depth 

of the questions raised in Parliament, it is expected that the Bill will not be changed 

substantially. It has also just been announced that the debate will still take place 

before summer recess.2 So, the process is up to speed, which is special in view of 

the COVID-19 situation. 

 

Anticipating the COVID-19 situation 

Government measures in response to COVID-19 in order to mitigate the impact 

on public health has made the entire world looks different. People stay at home as 

much as possible at the government's request. Although sleeping in a hotel is not 

forbidden, the result of this advice is that hotels get hardly any bookings. Of course, 

this is also related to the closing of European borders and the lockdowns currently 

taking place across Europe. Restaurants, pubs, saunas, casinos, fitness centres 

and many other businesses are closed by orders of national governments. 

 

Entrepreneurs who have not been obliged to close their doors are wondering if it 

would be wise to close anyway, to send staff home in advance, or to cease certain 

activities. Entrepreneurs are also looking at alternatives to generate income or to 

do something for others ( as making their office and rental spaces available for 

shelter or leasing it as workplaces). Moreover, entrepreneurs are forced to take 

other measures, such as stricter hygiene measures (e.g. additional cleaning, 

disinfectant soap).  

                                                           
2 A decision taken during the procedural meeting of the Lower House of 

Parliament on 6 March 2020: 

https://www.tweedekamer.nl/kamerstukken/wetsvoorstellen/detail?cfg=wetsvoors

teldetails&qry=wetsvoorstel%3A35392  

https://www.tweedekamer.nl/kamerstukken/wetsvoorstellen/detail?cfg=wetsvoorsteldetails&qry=wetsvoorstel%3A35392
https://www.tweedekamer.nl/kamerstukken/wetsvoorstellen/detail?cfg=wetsvoorsteldetails&qry=wetsvoorstel%3A35392


 

 

Especially in this period, there is a need for quick, innovative, united and energetic 

action to survive. It is doubtful whether this deserves a further weighing of the 

requirement of consent, as included in the Bill. Possibly a temporary exception is 

in order, also dependent on the question whether and when the Bill will be adopted 

and enacted, and whether this will be in its current form. For now, the 

parliamentary debate of the Bill will not be delayed. 

 

COVID-19 has international impact. Should the requirement of consent become 

mandatory Dutch law, one would want to avoid that the central control of an 

international Dutch franchise chain during the COVID-19 crisis becomes 

complicated by the Bill. Especially if a franchise formula is operating 

internationally, acquiring consent under the time pressure of the COVID-19crisis 

may become a complex, time-consuming and costly exercise. The continuity of 

the franchise chain must also be safeguarded. The setting of threshold amounts 

can be adjusted from country to country to the local situation, but this will create 

differences between franchisees of the same formula, which will have other 

disadvantages. The COVID-19 measures per country differ considerably, which 

also creates challenges for the central control of a franchise formula.  

 

Impact of COVID-19 on the role of the franchisor and the 

franchisee 

The COVID-19 situation is unknown and uncertain to everyone, with negative 

effects. There are no scripts for how to deal with this, but developing an adequate 

and timely response seems necessary.3  

 

As previously mentioned, both the franchisor and the franchisee have the 

important task ensure that the franchise network survives the COVID-19 situation 

with as little damage as possible. The responsibility of the franchisee is more 

focused on the running of his own shop and on following instructions and advice 

of the franchisor. It is the franchisor's task to guard the trademark and reputation 

and to strive for continuity of the formula and the network as a whole. To this end, 

quick adjustments of the formula and method (handbooks) are necessary. The 

franchisee may weigh his own interests, but it is important not to create any 

unnecessary or unreasonable obstruction to adjustment of the situation. Especially 

in ‘hard franchise’ formulas, it is advisable for the franchisor to keep his franchisees 

informed of the best ways to implement government measures within the formula, 

and to give advice as to how the shop can be run under the franchise formula in 

these hard times. It is even more important now to begin a dialogue with each 

other. “Together we're strong” should be the motto. In this context, the (chairman 

of) the ACM has said in an interview with FD newspaper that the exchange of 

competitively sensitive information (which is normally forbidden) between 

companies may be permitted in this time of crisis.4 

 

COVID-19 and uniformity and quality 

It is in the importance of a franchise chain that all actions taken by franchisees will 

have as little effect as possible eon the uniformity and quality of the franchise 

                                                           
3 See Martine de Koning: https://kvdl.com/artikelen/impact-van-het-coronavirus-

covid-19-op-de-supply-chain-en-op-commerciele-relaties, and the article of Jan 

van der Grinten: https://kvdl.com/artikelen/de-aanvullende-corona-maatregelen-

van-23-maart-2020-wat-en-hoe.  
4 See Annemieke van der Beek: https://kvdl.com/artikelen/concurrentieregels-

voor-bedrijven-versoepeld-tijdens-de-coronacrisis. 

https://kvdl.com/artikelen/impact-van-het-coronavirus-covid-19-op-de-supply-chain-en-op-commerciele-relaties
https://kvdl.com/artikelen/impact-van-het-coronavirus-covid-19-op-de-supply-chain-en-op-commerciele-relaties
https://kvdl.com/artikelen/de-aanvullende-corona-maatregelen-van-23-maart-2020-wat-en-hoe
https://kvdl.com/artikelen/de-aanvullende-corona-maatregelen-van-23-maart-2020-wat-en-hoe
https://kvdl.com/artikelen/concurrentieregels-voor-bedrijven-versoepeld-tijdens-de-coronacrisis
https://kvdl.com/artikelen/concurrentieregels-voor-bedrijven-versoepeld-tijdens-de-coronacrisis


 

formula. For example, actions like adjusting opening hours or not accepting 

reusable mugs may detract the distinctive features and strength of the franchise 

formula. Consumers understand that the situation is different, but especially in 

times of crisis, consumers are attached to the quality and reliability of what they 

know. It is therefore important to carefully assess the necessity of measures and 

possible alternatives. 

 

The basic principle remains that the franchisee is obliged to adhere to the franchise 

formula and instructions of the franchisor, and that the franchisor supervises the 

uniformity and quality of the franchise formula. However, an important role will be 

reserved for reasonableness and fairness in the relationship between the 

franchisee and the franchisor in this new reality . Contractual arrangements in 

these peculiar times are governed by the doctrine of force majeure and unforeseen 

circumstances5. A balance will have to be struck between utility and necessity of 

certain actions, and the positive versus negative effects on the franchise formula.  

 

For some franchise formulas, an outcome is the adjustment or accelerated 

innovation of provision of services. For example, many shops shift their focus to 

online sales. In the hospitality industry, there are now gourmet restaurants that do 

home deliveries, and hotels that rent out their empty rooms as workplaces. ‘Drive 

through’, which was not very popular in the Netherlands in the past, also offers 

options. The Bill introduces a requirement of consent. Should the COVID-19 crisis 

continue until after the introduction of the Bill, or should a similar crisis occur in the 

future, this would mean that if some franchisees do not agree to the 

implementation of those changes, changes cannot be implemented across the 

franchise formula. Even though the franchisee is obliged to act as a ‘good 

franchisee’, the question remains  under which circumstances this would stand in 

the way of refusing consent. 

 

Conclusion 

In new and uncertain times of the COVID-19 crisis,  the innovative strength and 

power of franchise formulas is tested. The world will likely never be the same again 

after COVID-19. A re-evaluation of some provisions in the Franchise Act may be 

necessary, such as the requirement of consent. Or it might be necessary for 

franchisors to rely on force majeure or unforeseen circumstances to implement 

changes under the new Franchise Act without fulfilling the requirement of consent. 

In other words, ‘necessity knows no law’. 

 

Hopefully it will not come to that. Franchisors and franchisees must now make an 

effort and look for possibilities and solutions together in order to get the franchise 

formula through this difficult period. They may also begin negotiations with lessors 

and/or suppliers together, depending on how the formula is made. If franchisors 

are also suppliers of the chain, the franchisees might (re)distribute stocks of 

products among themselves, if one has ample supplies while another has not.6 

                                                           
5 See the article of Martine de Koning about this: 

https://kvdl.com/artikelen/impact-van-het-coronavirus-covid-19-op-de-supply-

chain-en-op-commerciele-relaties  
6 This seems to be permitted, since the European Competition Network, a 

collaborative venture between the European Commission and all national 

supervisory authorities in the field of competition law, has declared that it will 

take less active actions against necessary and temporary measures that are 

taken in the COVID-19 situation to prevent a shortage of products: 

https://ec.europa.eu/competition/ecn/202003_joint-statement_ecn_corona-

crisis.pdf , see also Annemieke van der Beek: 

https://kvdl.com/artikelen/impact-van-het-coronavirus-covid-19-op-de-supply-chain-en-op-commerciele-relaties
https://kvdl.com/artikelen/impact-van-het-coronavirus-covid-19-op-de-supply-chain-en-op-commerciele-relaties
https://ec.europa.eu/competition/ecn/202003_joint-statement_ecn_corona-crisis.pdf
https://ec.europa.eu/competition/ecn/202003_joint-statement_ecn_corona-crisis.pdf


 

Sharing ideas and experiences is crucial to stand this crisis. Guarding quality, 

uniformity and reputation of the franchise formula must be weighed against the 

necessity of adjustment or (accelerated) innovation. After all, the interests of both 

sides must be guaranteed in this arena. 

 

For any further questions on the impact of COVID-19 on franchise  

chains, please do not hesitate to contact:   

                                                           
https://kvdl.com/artikelen/mededingingsautoriteiten-stellen-zich-echt-coulanter-

op. 

Martine de 

Koning 

martine.de.koning

@kvdl.com  

+31 20 5506 639 

Isabel van Tuyll 

van Serooskerken 

Isabel.van.tuyll@kvdl.

com 

+31 20 5506 820 
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https://kvdl.com/artikelen/mededingingsautoriteiten-stellen-zich-echt-coulanter-op
mailto:martine.de.koning@kvdl.com
mailto:martine.de.koning@kvdl.com
mailto:Isabel.van.tuyll@kvdl.com
mailto:Isabel.van.tuyll@kvdl.com


 

 
 

 

 

https://www.google.com/url?sa=i&url=https%3A%2F%2Fcolorate.azurewebsites.net%2FColor%2FFFFFFF&psig=AOvVaw0WsDF-nRIyL6vjHHSfd_UV&ust=1587544690640000&source=images&cd=vfe&ved=0CAIQjRxqFwoTCICF8_yO-egCFQAAAAAdAAAAABAE

