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Introduction 
 

 
Under Netherlands law, it makes a great difference whether an investigation into a debtor's doings 

and dealings, cash flows and/or specific capital assets is carried out by an individual creditor or by a 

trustee in bankruptcy. As will be explained below, a trustee has considerably more powers and 

options than a random creditor. 

 

Since the position of the trustee may depend on the answer to the question whether – in his view – 

there is either a fraudulent act in respect of creditors or manifestly improper management, and since 

these two concepts in terms of Dutch law do not necessarily correspond to their counterparts in 

other legal systems, I will also briefly explain what these concepts mean in the Dutch legal system.  

 

The Position of a Random Creditor 

 

Under Netherlands law, an “ordinary” creditor has relatively few means at his disposal to obtain 

information on his debtor and/or the debtor’s capital assets, whether or not available for recourse. 

The means most commonly used are briefly discussed below. 

 

Seizure 

 

A debtor basically is liable for the payment of his debts with his entire capital3. A creditor can 

therefore seize his entire capital in order to ensure recovery of a claim. The creditor is not obliged to 

have a warrant of execution – usually a court order – before he can make the seizure. The claim for 

security for which the seizure is made does not even have to be due on demand yet. 

If the creditor is entitled to levy execution, the bailiff can directly make a seizure under a warrant of 

execution. The court’s intervention is no longer required then. If the creditor is not yet so entitled, 

he will levy a garnishment. This requires leave from the court in preliminary relief proceedings, 

which leave is granted quite quickly – mostly on the same day – in response to a petition asking for 

it. Except where leave is requested to seize wages or comparable periodical payments, the court will 

not hear the debtor before the leave is granted. It is thus quick and simple to make a seizure. Should 

the debtor disagree with the seizure made, he can object to it, for example by requesting the court in 

preliminary relief proceedings to lift the seizure. Should it turn out that the creditor has made the 

                                                 
3
 Section 3:276 of the Dutch Civil Code (“BW”). 
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seizure without a valid ground, the creditor will in principle be liable for the damage caused as a 

result. 

 

Making a seizure is easiest if the creditor is aware of the debtor’s capital assets and the place where 

they are. Even without such knowledge, however, certain circumstances will allow a seizure to be 

made. For example, if the debtor’s home address or office address is known, all things located in the 

dwelling and/or the business premises can be seized. The bailiff effecting the seizure will enter into 

the record of seizure a description of everything he has found there. The purpose of this record of 

seizure is to establish unequivocally precisely the items that have been seized. Withdrawal of goods 

from a seizure, once the seizure has been made, is a criminal offence. 

It may also be unknown whether the debtor has a bank account, with which bank and with what 

balance. In such cases the creditor may choose simply to make a seizure against all major banks of 

“all things of this debtor that are or will be in their possession and/or all things they owe or will owe 

to the debtor”. All major Dutch banks except the Rabobank have a centralized organization. This 

means that it does not have to be known in which town the debtor’s current account is held, since 

the seizure automatically affects all current accounts with the relevant bank in that debtor’s name 

throughout the Netherlands. After the seizure is made, the bank is obliged to inform the creditor in 

writing whether an account was affected by the seizure, and if yes, what the balance of that account 

is. 

 

Most often, the only goal of a seizure is to ensure that the creditor can have recourse in respect of 

the debtor or his capital assets. This means that the seized goods will be sold in a forced sale in 

order to enable the creditor to recover his losses from the proceeds of that sale. In cases where 

information from the “debtor” is sought (instead of payment), seizure offers no solution.  

 

Commercial Information Agencies 

 

In order to prevent that repeated seizures have to be made before one finally achieves a goal, 

obtaining information not from but about a debtor may be desirable. Information on the ownership 

of immovable property can be obtained from the Land Registry. Information on income or other 

periodical payments is harder to get, since no central administration is kept of where someone is 

employed or from which agency someone receives pension or benefits. Moreover, pension 

insurances and benefits agencies will refuse to disclose personal data with reference to the Personal 

Data Protection Act. Here, commercial information agencies may be able to help. These agencies 

have extensive databases and for just a few hundred euro they can provide information otherwise 

unavailable or very hard to find. However, before calling in such an agency, one must make sure that 

the ethical standards of that agency are in order. If an agency uses improper methods to gather 
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information – for example by assuming a false identity – it is guilty of a criminal offence. Anyone 

who uses such information also exposes himself to criminal prosecution.  The civil-law 

consequences will be small, however. For example, if by committing a criminal offence it is 

discovered who the debtor’s employer is, a seizure made against this employer will not be lifted on 

the mere ground that this information was obtained in an illegal manner. 

 

Information in the Scope of Legal Proceedings 

 

Parties involved in civil-law proceedings are obliged to fully and truthfully disclose all facts relevant 

to the decision. If they do not comply with this obligation, the court can draw such conclusions as it 

deems appropriate4. For example, the court may decide to reverse the burden of proof. The term 

“parties” refers to the litigants themselves, and not to the attorneys of the parties. However, if 

attorneys fail to present the facts fully or truthfully, they may be subjected to disciplinary action5. 

 

The rule mentioned in the previous paragraph is in line with the obligation of the claimant to 

mention in the writ of summons – if known – the defences brought by the defendant against the 

claim, and the grounds for these defences, as well as the items of evidence the claimant has at his 

disposal and the witnesses he may call to substantiate the grounds of his claim thus challenged.6 

 

In all cases and in every phase of the proceedings, the court may order the parties or any party to 

elucidate certain positions or to submit certain documents that have a bearing on the case. However, 

the parties may refuse to do so for serious reasons, which may be personal as well as business 

reasons. The court decides whether the refusal is justified; if it is not, the court may draw such 

conclusions as it deems appropriate.7 

 

Apart from the court’s above-mentioned authority ex officio to order the submission of documents, 

the parties themselves may also try to enforce the provision of information. This option is offered in 

Section 843a of the Code of Civil Procedure, which provides that anyone having a legitimate interest 

can demand, at his expense, an extract or copy of or inspection of certain documents regarding a 

legal relationship to which he or his legal predecessors are a party from the person having these 

documents at his disposal or in his keeping. However, the person having these documents at his 

disposal or in his keeping is again not obliged to comply with the demand if there are serious 

reasons not to do so, or if it is reasonably assumable that a proper administration of justice is also 

                                                 
4
 Section 21 of the Dutch Code of Civil Procedure (“Rv”) 

5
 Rule 30, Code of Conduct 1992. 

6
 Section 111 (3) Rv. 

7
 Section 22 Code of Civil Procedure (“Rv”) 
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guaranteed without the provision of the information requested. Furthermore, persons obliged to 

observe professional secrecy by virtue of their office, profession or employment are not obliged to 

comply with the demand if the documents are purely at their disposal or in their keeping on account 

of this office, profession or employment. These harsh restrictions clearly show that there is no room 

for a fishing expedition. A person who wants to bring a claim as meant here must state exactly of 

which documents he wishes to receive an extract or copy. The documents have to be connected 

with a legal relationship between the claimant and the persons from whom he claims the 

information – including the legal relationship arising from a tortuous act – and the claimant must 

indicate his legitimate interest in the extract, copy or inspection. The court will then weigh the 

respective interests against each other. 

 

Provisional Examination of Witnesses 

 

Apart from the possibility to hear witnesses during legal proceedings, it is also possible to hear 

witnesses before proceedings are even commenced, which is usually done to be able to decide on 

the basis of the testimonies whether it is worthwhile to start litigation8. Unless the opposite party is 

unknown and except for very urgent cases, the court will not decide on the petition any sooner than 

after a hearing of the petition has taken place, at which the petitioner and the opposite party are 

summoned to appear.9 The opposite party too has the right to hear its own witnesses. If the 

opposite party has not attended the witness hearing, the court may disregard the testimonies given 

there.10 

The Investigation Procedure 

 

Another way for a creditor to obtain information is the so-called investigation procedure of the 

Enterprise Section of the Amsterdam Court of Appeal. At the request of an interested party, the 

Enterprise Section may order an investigation into the policy and course of affairs at a legal entity. 

The circle of interested parties who may request such an investigation is limited by law. In the case 

of public limited companies and private companies, the petitioner must hold at least 10% of the 

issued share capital or shares with a minimum nominal value of € 225,000. If there is more than one 

petitioner, this requirement may also be fulfilled by all petitioners jointly. In addition to these 

possible petitioners, persons who were granted such authority under the articles of association or 

under an agreement with the legal entity may also file such a petition. 

                                                 
8
 Section 186 ff. Rv. 

9
 Section 187 lid 4 Rv. 

10 Section 192 (2) Rv. 
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The petitioner has to state and make plausible that there is a valid reason to doubt the existence of a 

correct policy at the legal entity. If the petition is allowed, the investigators will hold an investigation, 

the scope of which is determined by the Enterprise Section. This investigation may extend to the 

subsidiaries of the legal entity, provided that this was requested in the petition.11 The results of the 

investigation are recorded in an investigation report. A creditor may thus be presented with valuable 

information to which he himself otherwise has no access. The creditor may use the information thus 

obtained in proceedings against the legal entity or its directors. In conclusion, the investigation 

procedure may be a valuable addition for creditors to other sources of information available to 

them. 

The Hague Convention12 

 

The objective of the Hague Convention is to create a possibility to have evidence collected or other 

juridical acts carried out by an authority of another state.  That state has to be a party to the Hague 

Convention, and a civil or commercial case has to be pending or about to be brought in the country 

of the requesting authority. Pursuant to the Hague Convention, evidence may also be obtained by 

means of investigations carried out by diplomatic officers, consular agents or specially appointed 

commissioners. The effect and possibilities of the Hague Convention are discussed in more detail in 

the contribution of Martin S. Kenney from Dublin, Ireland included in this binder. Here, I confine 

myself to referring you to this contribution. 

 

Joinder in Criminal Cases 

 

If it is known that the public prosecutor will prosecute a debtor for a criminal offence he has 

committed – for example the withdrawal of assets from an estate in the face of bankruptcy – a 

debtor may join criminal proceedings as an injured party. The court can not only pronounce a 

criminal conviction against the suspect, but can also order damage to be compensated to the injured 

creditor. Because of the different angles from which the case is considered – criminal and civil law – 

allowance of the claim for damages is subject to a rather easy substantiation of that claim, both with 

regard to the facts on which it was based and with regard to the amount of the damage. The civil-

                                                 
11 Dutch Supreme Court, 4 February 2005, JOR 2005/58. 
12 The Hague Convention on the Taking of Evidence abroad in Civil or Commercial Matters, dated 18 March 1970, Trb 
1979, 38. 
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law rules of evidence are not applicable in criminal proceedings, which means among other things 

that no witnesses can be heard concerning the civil-law claim. 

If the public prosecutor has not yet decided to prosecute, a creditor may consider to report an 

offence committed by the debtor himself. This may mostly be helpful if there are sufficient reasons 

to assume that the debtor has committed an offence, but the creditor is unable to prove this. On the 

basis of the charges the prosecutor is able to start an investigation and to have the debtor and other 

persons interrogated by investigating officers. Although criminal proceedings and investigations may 

be very time-consuming, they can provide information that is otherwise not accessible. However, 

one should bear in mind that bringing an unfounded (“false”) charge is a criminal offence in itself. 

The Option to Obtain Information from Trustees 

 

A trustee in bankruptcy is obliged to periodically issue a public report that is deposited at the court.13 

The trustee describes the state of affairs of the estate in this report. 

The Dutch Supreme Court has recently found that creditors are not by law conferred a general right 

to the provision of information by the trustee.14 However, the Supreme Court ruled that an 

individual creditor (and the bankrupt person or company itself) may request the supervisory judge to 

order the trustee to provide them with information with reference to the application of Section 69 

of the Dutch Bankruptcy Act (“Fw”). This section provides that a creditor may file a petition with 

the supervisory judge to order the trustee to perform or refrain from performing a certain act. This 

section is meant to give the creditors influence on the administration and liquidation of the estate by 

the trustee. The information that can be asked for under Section 69 Fw must therefore relate to the 

administration and liquidation of the estate. The section is not meant to be used to enforce personal 

rights against the estate in an easy way.15 

In addition, the creditors’ committee is granted the right to demand inspection of the books, records 

and other data carriers relating to the bankruptcy at any time.16 It should be observed here that the 

formation of a creditors’ committee is very rare in the Netherlands. 

Pursuant to the provisions of Section 3:15j of the Civil Code, a creditor may also request the trustee 

to disclose to him the bookkeeping of the bankrupt, limited to the period up to the declaration of 

                                                 
13 Section 73a Bankruptcy Act (“Fw”). 
14 Dutch Supreme Court, 21 January 2005, JOR 104 and 105. 
15 Dutch Supreme Court, 10 May 1985, NJ 1985/792. 
16 Section 76 Fw. 
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bankruptcy. When doing so, the creditor must prove that he has a legitimate interest in such 

disclosure. 

Finally, Section 137 of the Bankruptcy Act provides that the receiver after the verification meeting (a 

meeting on the verification of all claims submitted) shall submit a report thereof, which is lodged at 

the court registry, and shall provide all information required by the creditors in respect thereof. We 

should observe here that in approximately 95% of all bankruptcies no verification meeting is held, 

since there is no distribution to the unsecured creditors of (and before) the bankruptcy. Moreover, 

the verification meeting is usually held at a time when the creditors can hardly exert any influence 

still on the winding up of the bankruptcy.  

 

The Special Position of the Trustee 

 

The trustee has rights also conferred on “ordinary” creditors and parties to an action, as described 

above. However, the trustee’s position is special. He not only defends his own interests, but 

represents also the joint creditors in the bankruptcy, and therefore the estate. He was therefore 

granted special powers, whereas the parties most closely involved in the bankruptcy were imposed 

special obligations towards the trustee. These powers and obligations are meant to facilitate the 

trustee’s investigation into the backgrounds of the bankruptcy and possible illegal acts committed by 

the bankrupt or by third parties. 

 

Obligations of the Bankrupt 

 

During the bankruptcy, the bankrupt may not leave his residence without the consent of the 

supervisory judge17. 

This provision should not be interpreted so literally that it would not allow a brief stay outside the 

municipality where the bankrupt lives. The provision implies that during the bankruptcy the 

bankrupt is not allowed to change his place of residence of his own accord, and aims to secure that 

the debtor will be available at any time during the bankruptcy to give information. The bankrupt’s 

passport is even confiscated as a rule. The Passport Law provides the authority to do so. At the 

request of the supervisory judge, an application for a passport can even be refused or the right to a 

passport already given can be cancelled. If a bankrupt actually leaves his place of residence without 

the prior consent of the supervisory judge, it is possible to commit him to custody18. The same 

applies to directors and supervisory directors of bankrupt legal entities. Here too, the bankrupt is 

                                                 
17

 Section 91 Fw. 
18

 Section 87 Fw. This custody is further discussed below. 
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obliged to appear before the supervisory judge, the trustee or the creditors’ committee19 and to 

provide them will all information he is demanded to give.20 If the bankrupt continues to refuse to 

comply with this obligation, he may also be committed to custody. 

The obligation to provide information and to appear before the judge, the trustee or the creditors’ 

committee also rests in directors and supervisory directors of public limited and private companies, 

for example.21 This obligation is not limited to facts the director is aware of in connection with the 

management of the bankrupt legal entity, but also includes information the director has acquired in 

other capacities. Only special circumstances may give rise to a restriction of this broad rule. Such 

circumstances may be that the required information concerns facts entrusted to the director in a 

capacity not connected with the bankrupt legal entity, and which the director was not obliged to 

disclose to the legal entity even before the bankruptcy because of its confidential nature, not 

counting the cases in which the director is entitled to a right of nondisclosure as a witness. 

The latter will be the case, for example, if by giving away the requested information the director 

would expose himself or his next of kin to the risk of a criminal conviction based on a criminal 

offence. This rule applies in general. The failure to provide information one is obliged to provide is a 

criminal offence. Nevertheless, a person obliged to give such information may refuse to do so on 

the ground that he would incriminate himself. However, there is a distinction between providing 

oral information and written documents. The latter cannot be refused. 

 

The bankrupt’s obligation to provide information is less far-reaching than that of the debtor to 

whom a debt rescheduling arrangement22 was declared applicable. This debtor is also obliged to 

provide relevant information to the administrator without being asked. The difference is caused 

because a sanction can be imposed on the debtor whose debts are rescheduled if he fails to comply 

with this obligation to provide information: in that case the debt rescheduling arrangement may be 

terminated and he may still be declared bankrupt. 

 

The Trustee’s Power to Enter a Dwelling 

 

The trustee has access to any place as is reasonably necessary in the scope of the performance of his 

duties. The supervisory judge may give an authorization referred to in Section 2 of the General Act 

                                                 
19

 A creditors’ committee is very rarely formed in the Netherlands. 
20

 Section 105 Fw. 
21

 Section 106 Fw. 
22

 The debt rescheduling arrangement is a procedure comparable to bankruptcy aimed at the liquidation of the debtor’s 
assets, which is only applicable to natural persons. In principle, the debt rescheduling arrangement lasts 3 years, after 
which the debtor starts with a so-called “clean slate” and creditors can no longer enforce payment of their outstanding 
claims. 
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on Entry23. The authorization of the supervisory judge is required if the trustee wishes to enter a 

dwelling without the occupant’s consent. This means “any” dwelling, so not only that of the 

bankrupt himself. But such entry is subject to strict requirements. Before entering, the trustee has to 

communicate the purpose thereof and has to identify himself. Moreover, the trustee is under an 

obligation of confidentiality with regard to confidential information that becomes available to him in 

the dwelling. In the absence of the occupant, he can only enter if this is absolutely necessary and 

explicitly stated in the authorization. Where necessary, the trustee can seek the help of the police. If 

the trustee has entered the dwelling without the occupant’s consent, he has to draw up a written 

report of this, which must be sent on the fourth day after the entry to the supervisory judge and the 

occupant. The authorization to enter can only be given to the trustee himself – not to a colleague, 

that is – and is valid for a maximum of three days. 

 

Committing the Bankrupt to Custody 

 

The interests of creditors, which are always at the heart of a bankruptcy, may give rise to far-

reaching measures against the bankrupt. Section 87 of the Bankruptcy Act provides for the option to 

commit the bankrupt to custody. The court may order this when it pronounces the bankruptcy 

order or at any time thereafter. The custody may only be ordered on grounds of the non-

performance of obligations imposed on the debtor by law in connection with his bankruptcy, or a 

well-founded fear that such obligations will not be performed, and is executed by the Public 

Prosecution Service. The rule of the remand in custody applies also to the director of a bankrupt 

legal entity. The order to commit the debtor to custody extends to a maximum of two terms of 30 

days each. 

 

It hardly ever happens in reality that the court orders the remand in custody of the bankrupted 

debtor already at the time the bankruptcy order is given. 

This means of coercion is usually only applied if the bankrupt continues to refuse to comply with 

the obligations imposed on him by law in the interest of the creditors, such as the obligation of the 

bankrupt to provide information.  

The means of coercion may also prove useful to obtain the cooperation of a reluctant bankrupt in 

bringing under the control of the trustee capital assets that are abroad and which only the bankrupt 

himself can dispose of, in the event that the legislation of the foreign country does not simply 

recognize the bankruptcy pronounced in the Netherlands. 

 

                                                 
23 Section 93a Fw. 
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Directors’ and Officers’ Liability 

 

Under certain conditions, the bankruptcy of a legal entity (mostly an NV (public limited company) 

or a BV (private company)) may be caused by the board’s performance of its duties. For example, if 

a director takes one or more decisions which no director thinking reasonably would take in similar 

circumstances. 

Apart from manifestly wrong acts, the law also uses a fiction as a ground for directors’ and officers’ 

liability: if the board has failed to fulfil its obligation to keep a proper administration – and the 

administration not being traceable is considered equivalent to that – and to draw up a balance sheet 

and a statement of income and expenditure within six month after the end of the financial year24, or 

has failed to publish the annual accounts in time25 or is not retaining its administrative records 

during the legally prescribed term of seven years, it has not fulfilled its duties properly and the 

improper performance of its duties is presumed to be an important cause of the bankruptcy26. 

A minor omission in the compliance with the obligation to publish (for example exceeding the term 

with just a few days) is not sufficient to judge that the board has not properly performed its duties.  

By the way, although an excess of the term to publish may lead to the personal liability of a director 

in a bankruptcy, this does not yet mean that this director can also be deemed to have acted 

tortuously towards individual creditors too. 

 

A director who can prove that the improper performance of its duties by the board cannot be 

attributed to him, and that he has not been negligent in taking steps to remedy the consequences 

thereof, is not liable.  

Once improper management is established, the only escape a director has from personal liability is 

to rebut the suspicion connected with it – that the improper management was an important cause of 

the bankruptcy. He can do this in particular by proving that the bankruptcy was exclusively due to 

external causes.  

Finally, it is important that the rules regarding directors’ and officers’ liability do not only apply to 

the formal directors (specified in the articles of association), but also to so-called co-policymakers, 

that is to people behaving – although they are not formally directors – as if they were directors 

(whether or not by replacing the formal directors), that is to people performing acts partly 

determining the policy of the legal entity, which acts tend to be performed by directors. 

 

The director and/or supervisory director guilty of improper management is in principle liable for the 

“deficiency”, i.e. “the amount of the debts to the extent that these cannot be satisfied out of the 

                                                 
24

 Section 2:10 BW. 
25

 Section 2:394 BW. The term for publication is 13 months after the end of the financial year. 
26

 See Sections 2:138 second subsection, and 2:248 second subsection of the BW. 
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liquidation of the other assets”. In other words, these are all unsecured, preferential and estate debts 

involved in the bankruptcy, including the trustee’s salary and, for example, the costs of publication. 

The court may, however, moderate the liability, for example on grounds of the nature and 

seriousness of the improper performance of the duties, but also on grounds of the way the trustee is 

settling the bankruptcy.  

 

Naturally, a supervisory director has to fulfil different requirements than a director, since their 

positions differ from each other. Supervisory directors are presumed to have manifestly improperly 

performed their duties if they have failed to supervise the duty of administration and publication of 

the board (since these duties are not imposed on supervisory directors). A supervisory director can 

also “exonerate himself”, particularly by pointing out in which way he has fulfilled his duty as a 

supervisory authority and what he has done to ensure that the company was managed properly (for 

example by dismissing directors or calling in an external accountant). However, if a supervisory 

director is supposed to know that the board is not functioning well, he is expected to take active 

measures.  

 

Companies Registered Abroad 

 

It is a mistake to think that directors’ and officers’ liability can only occur in Dutch public limited 

companies and private companies, although this is true for a majority of the cases. However, in a 

case of bankruptcy directors of, for example, legal entities incorporated under foreign law may 

presumably be held liable just as well. Pursuant to the Companies Formally Registered Abroad Act 

(“CFRAA”), joint stock companies incorporated under foreign law that are wholly or almost wholly 

active in the Netherlands and do not actually have a real tie with the country under whose laws they 

have been incorporated, must generally meet the same requirements as those applicable to Dutch 

companies. On 30 September 200327, however, the Court of Justice of the European Communities 

has ruled that a number of provisions of the CFRAA are in violation of the Eleventh Company Law 

Directive. The question now is whether and how the Dutch legislator will try to fill the gap between 

Dutch companies and companies formally registered abroad that this judgment has (again) created. 

As long as this has not been done yet, with regard to the points mentioned above, (directors of) 

companies formally registered abroad will be subject to more liberal requirements – dependent on 

the law of the country where they have been incorporated – than (directors of) Dutch companies. 

Section 2:138, subsection eleven, of the Dutch Civil Code provides that the directors’ and officers’ 

liability regulation in case of a bankruptcy is applicable mutatis mutandis “in case of a bankruptcy of a 

legal entity incorporated under foreign law that is subject to levying corporation tax.” In that case, 

                                                 
27

 NJ 2004, 394. 
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liable directors and officers are also those charged with the management of the activities performed 

in the Netherlands. Considering the above-mentioned judgment of the Court of Justice the question 

is whether this rule is as hard as it seems. As long as the Court of Justice has not expressed an 

opinion on this issue, it must be taken into account that Section 2:138, subsection eleven, of the 

Dutch Civil Code applies unimpaired.  

 

Concurrence of Claims Pursuant to Directors’ and Officers’ Liability 

 

The above-mentioned authority to hold directors liable because of non-compliance with the 

obligation to keep an administration and the obligation to publish is not vested in individual 

creditors, but only in the trustee in bankruptcy. However, a director may also be held liable (in as 

well as outside the bankruptcy of the legal entity of which he is a director) for obligations which the 

legal entity (or the director on behalf of the legal entity) has assumed while knowing that the legal 

entity would not be able to meet its obligations arising from this agreement. Furthermore, a director 

who does not return goods delivered to the company while he knows that these goods will not be 

paid or returned and is actually in the position to return those goods, may be personally liable. 

The authority of the trustee in bankruptcy to bring a claim based on tort for the benefit of the 

creditors injured by the bankrupt against a third party involved in this injury cannot preclude these 

creditors from enforcing the claim to which they are entitled themselves in court, whether or not the 

trustee in bankruptcy also uses his authority in this matter. However, the importance of a proper 

settlement of the bankruptcy may involve that if the trustee in bankruptcy too institutes an action 

based on tort against a third party on the basis of the same complex of facts pursuant to his above-

mentioned authority, the court will first decide on this claim and only afterwards on the claims of 

the individual creditors.28 

 

If the bankrupt is a legal entity, and the assets to that effect are insufficient, the trustee in bankruptcy 

can request the Minister of Justice to supply the necessary means, by way of a retainer, for the 

institution of a legal claim or an investigation into the possibilities thereof regarding the possible 

directors’ and officers’ liability because of improper performance of their duties, as well as the 

investigation of the possibilities of recourse against such a liable director or alleged liable director29. 

 

Actio Pauliana 

 

Even if before the bankruptcy order the debtor is, in principle, fully authorized to contract and to 

freely make use of his assets and to enter into the agreements as he chooses, this freedom is limited 

                                                 
28

 Supreme Court 21 December 2001, NJ 2005, 95. 
29

 Zie art. 2:9, 2:138 en 2:248 BW. 
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by statutory provisions intended to protect the creditors by preventing the debtor from wittingly 

withdrawing parts of its assets as possible means of recovery. 

The possibility to invoke the nullity of acts performed by a debtor without obligation and because of 

which one or more of his creditors are prejudiced, is called “actio Pauliana” or briefly “Pauliana ” and 

is offered to all individual creditors (outside a bankruptcy)  in Section 3:45 of the Dutch Civil Code. 

The regulation set out in this Section has been copied in Section 42 et seq. of the Bankruptcy Act, 

provided that according to Section 42 of the Bankruptcy Act only the trustee in bankruptcy is 

offered the opportunity for the benefit of the estate, by a statement not requiring legal formality, to 

nullify every juridical act which the bankrupt performed without obligation prior to the bankruptcy order 

and which has prejudiced the debtors. Also regarding the actio Pauliana, concurrence is possible of 

claims instituted by individual creditors and a claim of the trustee in bankruptcy. The same applies 

here as observed above under “Concurrence of Claims Pursuant to Directors’ and Officers’ 

Liability”. Since the individual creditor who sues a director is only pursuing his own interest, and not 

the interest of the estate and/or the other creditors, there is also no reason to oblige the creditor 

concerned to inform the other creditors of who is held liable. If, nevertheless, they become 

acquainted with the action of another creditor against a director, they may choose to also sue this 

director (in a separate action), or to await the outcome of this action. 

The nullity invoked by means of the actio Pauliana entails that what has disappeared from the capital 

of the bankrupt because of the nullified act must be returned to the estate. If this is not possible 

anymore – for instance because in the meantime a third party has, in good faith, obtained certain 

rights to a property – , then the collector must indemnify the estate. The following requirements 

apply for the institution of an actio Pauliana: 

- the act must have been performed without obligation (therefore not based on an obligation 

prescribed by law or as a necessary or logical consequence of an, in itself, inviolable agreement) ; 

- the creditors must be prejudiced because of this act; 

- it must be proven that the creditor – and also the persons with whom or vis-à-vis whom the 

creditor performed the juridical act – knew or should have known that the creditors would be 

prejudiced as a result.  

 

The requirement that it must be proven – for acts “not performed for no consideration” – that the 

bankrupt and the opposite party at the time of performing this act knew or should have known that 

this prejudice of creditors would follow, limits the possibility for instituting an “actio Pauliana”, even 

though the phrasing “knew or should have known” is a considerable improvement in relation to the 

situation in force before 1 January 1992, when it was necessary to prove such a “knowledge”. 

That is why in certain cases the legislator has reversed the burden of proof, thus obtaining a wider 

scope of protection of the creditors. 
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In the following cases, among other things, the trustee only has to prove that an act performed 

within 1 year before the bankruptcy was performed without obligation, and that it has resulted in 

prejudice to the creditors, and the awareness of the prejudice is by law subject to a presumption: 

a. agreements in which the value of the debtor's obligation considerably exceeds that of the 

obligation on the other part; 

b. juridical acts constituting payment of, or security for, a debt not yet payable; 

c. juridical acts performed by the debtor with or to the benefit of affiliated natural or legal persons. 

 

If the debtor is a legal entity and the estate is insufficient to bring an actio Pauliana or to launch a 

prior investigation into the possibilities to do so, the trustee may ask the Minister of Justice for an 

advance on the basis of the guarantee rules for trustees. 

If a director is personally liable for the deficiency in the bankruptcy on grounds of directors’ and 

officers’ liability and cannot pay his debt arising therefrom, the trustee can invoke the Pauliana in the 

legal entity’s bankruptcy with regard to acts performed by the director that have reduced the 

possibilities of recourse, provided that it is plausible that those acts were performed wholly or 

almost exclusively with that objective. 

With regard to gifts by the bankrupt, the burden to prove that the parties involved knew that the 

creditors would be prejudiced is also limited. It suffices for the trustee to prove that the bankrupt 

knew or had to know this.  

 

Although the actio Pauliana applies in general to acts performed by the debtor without obligation, 

Section 74 of the Bankruptcy Act also offers trustees in bankruptcy the possibility to nullify an act 

performed with obligation. 

However, this is only possible if it can be proven that the person who received the payment knew 

that the debtor’s bankruptcy had already been filed for – knowing that the bankruptcy would be filed 

for does not suffice – or that the payment was the result of consultations between debtor and 

creditor with the aim of favouring the latter over other creditors. The mere knowledge that the 

debtor’s financial position is so bad that his bankruptcy can be expected is not enough to nullify an 

act. Such knowledge does not equal consultations in order to prejudice (other) creditors, nor the 

knowledge that the bankruptcy has already been filed for. 

 

Even if the payment to the creditor was made at a time when the bankruptcy of the debtor had not 

been filed for yet, the nullity of the payment can still be invoked by the trustee in bankruptcy if he 

can prove that the payment was the result of consultations between the creditor and the debtor for 

the purpose of favouring the creditor involved over the other creditors. Proving that the creditor 

knew that his debtor was less solvent is not sufficient. Even the circumstance that both debtor and 

creditor knew that the payment would prejudice the other creditors is not sufficient to nullify the 
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payment by relying on Section 47 of the Bankruptcy Act. It must be proven that both parties had 

the intention to pay the creditor involved and ignore the other creditors. This is as good as 

impossible. 

 

Special Sources of Information for Directors’ and Officers’ Liability and Actio Pauliana 

 

Both for the actio Pauliana and for the directors’ and officers’ liability, the trustee has received 

support from the Ministry of Justice. This Ministry has installed a computer system named “Partner” 

(systeem “Vennoot”) in which all public limited and private companies incorporated in the Netherlands 

are registered, with a specification of their incorporators, directors and supervisory directors. 

Trustees can consult this system for information with regard to the persons registered therein. Thus, 

clarity can be shed on the relationships between natural and legal persons and perhaps even on the 

relationship between shareholders. This way, the trustee can gain insight into the activities of 

directors and their possible involvement in other bankruptcies. Furthermore, the trustee can ask the 

tax collector for information on the financial situation of the director he intends to hold liable, 

provided, however, that the tax collector is also a creditor in the bankruptcy. Such information is not 

available outside a bankruptcy. 

 

Furthermore, there is the Unusual Transactions Reporting Centre (Meldpunt Ongebruikelijke 

Transacties) with regard to specific cash flows. However, trustees cannot (yet) obtain information 

from this Centre directly. If a trustee wants to know whether a judicial inquiry has been started into 

the bankrupt’s dealings, the national public prosecutor has to ask the National Criminal Intelligence 

Service for information. 

 

Finally, the supervisory judge is authorized, in order to clarify all circumstances surrounding the 

bankruptcy, to hear witnesses or order an investigation by experts. Only the spouse or ex-spouse of 

the bankrupt or the registered partner of the bankrupt, and his children, grandchildren, parents and 

grandparents may invoke their right to refuse to testify (Section 66 of the Bankruptcy Act). Such a 

hearing of witnesses or expert report will usually be ordered at the trustee’s request. Creditors are 

not authorized to make such a request themselves, although they are free to address such a request 

to the supervisory judge, who may decide favourably on this request. 

 
 

 


