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1. Legislation and enforcing authorities

1.1 Merger control Legislation
The rules on Dutch merger control are laid down in the 
Dutch Competition Act of 22 May 1997 (Mededingingswet, 
“DCA”) which came into force on 1 January 1998. The DCA 
has been amended several times since 1998. The most recent 
substantial amendment of the DCA concerned the consoli-
dation of three individual authorities, amongst others the 
Dutch Competition Authority (Nederlandse Mededinging-
sautoritieit), into a new public watchdog, the Authority Con-
sumer & Markets (Autoriteit Consument & Markt, “ACM”). 

The ACM has published several guidance documents, which 
explain the application of the merger control rules. For in-
stance, with regard to the healthcare sector the ACM has 
adopted several documents containing guidance for health-
care providers. The ACM typically states in its guidelines that 
if circumstances so require, it can deviate from its guidelines. 
Furthermore, some policy rules by the ACM must be ap-

proved by the Minister of Economic Affairs. The Minister 
of Economic Affairs can also impose policy rules. 

Under the Dutch Healthcare Market Regulation Act, con-
centrations involving an undertaking that employs at least 
50 people in the provision of health services must be noti-
fied for approval to the Dutch Healthcare Authority (Ned-
erlandse Zorgautoriteit, “NZa”). The notification to the NZa 
is merely a procedural matter. The co-operation between the 
ACM and the NZa is outlined in a protocol. 

Moreover, on the basis of the Financial Supervision Act (Wet 
op het Financieel Toezicht) the Dutch Central Bank (de Ned-
erlandsche Bank) can be involved in case of a concentration 
that involves an undertaking in financial distress. There is a 
protocol in place describing the co-operation between the 
ACM and the Dutch Central Bank.

1.2 enforcement
The ACM is exclusively empowered to enforce the Dutch 
merger control rules incorporated in the DCA. 
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Furthermore, in the case of a transaction in the healthcare 
sector the ACM will notify the NZa of the transaction and 
give the NZa the opportunity to submit an opinion. If the 
NZa submits an opinion, the ACM will take it into consid-
eration when deciding on the concentration. If the parties 
involved in a healthcare transaction propose remedies, the 
ACM will discuss these with NZa. In addition, with regard 
to healthcare concentrations, the ACM can also take into 
consideration the opinion of the Healthcare Inspectorate 
(Inspectie voor de Gezondheidszorg). 

As explained in 1.1, the Dutch Central Bank (de Nederland-
sche Bank) can take part in the case of a concentration that 
involves an undertaking in financial distress.

Lastly, the Minister of Economic Affairs can, upon request 
of the undertakings involved in a notification procedure, ap-
prove a concentration that has been denied a licence in a so-
called phase II decision by the ACM see 3.6). The Minister 
may approve a concentration only if they conclude that the 
public interest outweighs the expected restriction of compe-
tition by the concentration. The Minister has not yet used 
this competence.

2. Jurisdiction
2.1 Notification
Notification to the ACM is obligatory if the undertakings 
concerned meet the turnover thresholds. See 2.6 for more 
details on the turnover thresholds. 

According to the DCA, a concentration does not have to be 
notified if it concerns:

•	A temporary acquisition of control (up to one year) by a 
financial institution;

•	The acquisition of control by a bankruptcy trustee or an 
administrator within the meaning of the Bankruptcy Act 
(Faillissementswet) or the Financial Supervision Act (Wet 
op het Financieel Toezicht);

•	The acquisition of a participation interest by a venture capi-
tal company if the voting rights related to the participation 
are used solely to secure the full value of the investment; 
and 

•	A public bid or exchange aimed at acquiring a capital par-
ticipation in an undertaking, provided that i) the ACM is 
promptly notified and ii) the acquirer does not use their 
voting rights related to the participation. 

The notifying parties can also request a waiver to the stand-
still requirement, see 2.12. 

2.2 Failing to Notify
The ACM can impose a fine on undertakings that have im-
plemented a (notifiable) concentration without prior notifi-

cation to and clearance from the ACM, or before four weeks 
have elapsed after notification without a response from the 
ACM. The requirement not to implement a concentration 
before clearance to the ACM or before a four-week period 
has expired after notification is also known as the ‘standstill’ 
requirement. By violating the standstill requirement, the un-
dertakings concerned risk a fine of up to EUR450,000 or 
10% of their annual turnover, whichever is more. However, 
please note that the statutory maximum fine will be raised 
in 2016. Please see 9.1 for more details. The ACM has in the 
past fined undertakings for failure to notify. The decision to 
fine a company is made public. 

In the aforementioned situation, only the undertakings con-
cerned risk a fine (the meaning of ‘undertakings concerned’ 
is explained in 2.6). In 2012 the Trade and Industry Appeals 
Tribunal (College van Beroep voor het bedrijfsleven) ruled 
that, in the case of an acquisition, the seller is not an ‘under-
taking concerned’ and thus not responsible for the merger 
control filing and therefore cannot be fined if the standstill 
requirement is violated. 

Furthermore, the ACM can order the dissolution of a con-
centration that has been implemented in violation of the 
‘standstill’ requirement. The order can be made subject to a 
penalty for non-compliance. 

2.3 types of transactions that are caught
Under Dutch merger control, only those transactions that 
qualify as a ‘concentration’ within the DCA are potentially 
notifiable. According to the DCA, the following transactions 
qualify as a concentration:

•	The merger of two or more formerly independent ‘under-
takings’;

•	The acquisition of (direct or indirect) control by one or 
more ‘undertakings’ over one or more other ‘undertakings’ 
or parts thereof, by means of acquiring a participation in 
the capital or the assets; and 

•	The creation of a joint venture that fulfils, on a lasting ba-
sis, all functions of an autonomous economic unit (under 
EU merger control this is known as a full-function joint 
venture, “FFJV”).

The notion of an ‘undertaking’ has the same broad mean-
ing as in EU competition law and encompasses every entity 
engaged in economic activity, regardless of its legal status or 
the way in which it is financed. 

An undertaking can acquire ‘control’ over another under-
taking not only by acquiring shares or assets, but also on a 
contractual basis or by way of other factual circumstances. 
Please see 2.4 for a more detailed explanation of the concept 
of ‘control’. 
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Internal restructuring or reorganisations within the same 
undertaking are not subject to Dutch merger control. How-
ever, reorganisations may involve a change in control over 
(a part of) an undertaking. In that regard, it should be noted 
that a change from sole to joint control, and vice versa, can 
qualify as ‘an acquisition of control’ (see above) and there-
fore qualify as a concentration. Similarly, the change of the 
quality of control (eg the reduction in the number of or the 
entry of controlling shareholders) can also qualify as a con-
centration. 

2.4 Definition of control
As explained in 2.3, a change of control in an undertaking 
can qualify as a concentration and can thus be caught by 
Dutch merger control. Similar to EU merger control (laid 
down in Regulation 139/2004), ‘control’ entails the possibil-
ity to exert ‘decisive influence’ on another undertaking. An 
undertaking can exert ‘decisive influence’ on another un-
dertaking if it is in a position to determine (factually and/
or legally) the strategic commercial decisions of that other 
undertaking. 

The acquisition of a minority shareholding in an undertak-
ing can lead to a notifiable concentration if the minority 
shareholder acquires control over the undertaking, eg ac-
quires a formal or de facto veto right regarding strategic 
commercial decisions. The acquisition of a minority share-
holding without the acquisition of control does not lead to 
a notifiable concentration. 

2.5 Jurisdictional Thresholds
The jurisdictional thresholds are based on the most recent 
available figures and are set as follows:

•	The undertakings concerned have a combined aggregate 
global turnover of more than EUR150 million (combined 
turnover threshold); and

•	At least two of the undertakings concerned each have an 
aggregate turnover in the Netherlands of at least EUR30 
million (individual turnover threshold).

•	The concept of ‘undertakings concerned’ is explained in 
the answer to 2.6. 

•	For the healthcare sector, specific lowered thresholds ap-
ply, namely:

•	The undertakings concerned have a combined aggregate 
global turnover of more than EUR55 million;

•	At least two of the ‘undertakings concerned’ each have an 
aggregate turnover in the Netherlands of at least EUR10 
million; and

•	At least two of the undertakings concerned each have an 
aggregate turnover in the Netherlands of at least EUR5,5 
million achieved with the provision of healthcare services.

Changes in the business (eg acquisitions, divestments and 
closures (of parts) of an undertaking) that are not reflected 

in the most recently available audited accounts must be dealt 
with in a similar manner to those under EU merger con-
trol. For example, the financial information submitted to the 
ACM must be adjusted in order to fully reflect the economic 
situation of the undertakings concerned. 

2.6 calculating Thresholds
The calculation of the aggregated turnover under Dutch 
merger control is similar to the turnover calculation under 
the EU merger regulation. The turnover is calculated on the 
basis of the income received from the supply of goods and 
services by the business of the entity assessed, after taxa-
tion (on turnover) and deduction of rebates (and similar). 
Furthermore, intercompany sales are not included in the 
relevant turnover. Turnover achieved by a joint venture in 
which an undertaking belonging to the group of the under-
taking concerned holds shares and has decisive influence 
must also be added in proportion to the shareholding in 
that joint venture.

If the notification form requires figures to be converted into 
another currency (eg turnover in euros), the parties must 
use the average exchange rate of the currency over the year 
in question as published on the website of the Dutch Central 
Bank. 

calculation in Specific Sectors
In the case of banks and financial institutions, turnover is 
replaced by the sum of interest income (and similar), income 
from securities, commission earnings, results from financial 
transactions, and other business proceeds. 

In the case of pension funds or insurance companies, turno-
ver is replaced by gross premiums written in the preceding 
year. 

For the purpose of calculating the jurisdictional thresh-
olds, the relevant turnover is the aggregated turnover of the 
undertakings concerned. In respect of the concept of the 
‘undertakings concerned’, Dutch merger control and EU 
merger control are identical. In the case of an acquisition of 
(a part of) an undertaking, the undertakings concerned are 
the acquiring firm and the target. In the case of a merger, 
they are the two merging companies and in the case of the 
establishment of a full-function joint venture, the establish-
ing undertakings. However, in the case of a change in the 
composition of controlling shareholders in an existing joint 
venture, the undertakings concerned are the joint venture 
and the undertakings controlling the joint venture after the 
transaction. 

In order to correctly calculate the turnover of the undertak-
ings concerned in the case of an acquisition, on the acquiring 
side the turnover of all companies in the group of the ac-
quirer must be aggregated. This means the turnover of pos-
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sible parent companies and companies that are controlled 
by the undertaking in question (either directly or indirectly) 
must also be aggregated. Please note that the aggregation 
also includes the turnover of the companies in which the 
undertakings concerned are able (directly or indirectly) to 
manage affairs (eg potentially also minority shareholdings). 

On the target’s side, however, only the turnover of the target 
and all companies (directly or indirectly) controlled by the 
target must be included. Thus, the turnover of the seller is 
not relevant. Furthermore, the turnover of the companies 
in which the target has the right (directly or indirectly) to 
manage affairs must be aggregated. 

As explained in , changes in the business (eg acquisitions, di-
vestments and closures (of parts) of an undertaking) that are 
not reflected in the most recent available audited accounts 
must be dealt with in a manner similar to those under EU 
merger control. For example, the financial information sub-
mitted to the ACM must be adjusted in order to reflect fully 
the economic situation of the undertakings concerned. 

2.7 Foreign-to-Foreign transactions
There is no specific regime for foreign-to-foreign trans-
actions. Jurisdiction by the ACM is only triggered by the 
turnover thresholds outlined in 2.5. Foreign-to-foreign 
transactions involving foreign companies achieving turno-
ver in the Netherlands are therefore potentially caught by 
Dutch merger control. This means that a local presence is 
not required, but locally achieved turnover is. The effects of 
the transaction on the Dutch market are considered first in 
the substantive test applied by the ACM, to be conducted 
on the basis of the information submitted in the notifica-
tion. The substantive test applied by the ACM is explained 
in 4.1 to 4.5. 

2.8 Market Share Jurisdictional Thresholds
No market share jurisdictional thresholds apply under 
Dutch merger control. For the first time, market shares play 
a role in Dutch merger control in the substantive test, which 
is to be conducted on the basis of the information submitted 
in the notification.

2.9 Joint Ventures
As explained in 2.3, joint ventures are caught by Dutch 
merger control only if they qualify as full-function joint ven-
tures (FFJV).The ACM applies the criteria for qualifying as a 
FFJV set out in the Commission Consolidated Jurisdictional 
Notice under Council Regulation (EC) No 139/2004 on the 
control of concentrations between undertakings of the Eu-
ropean Commission (EC Jurisdictional Notice). 

A FFJV must fulfil all functions of an autonomous economic 
unit in order to qualify as a concentration. The joint venture 
must be controlled jointly by its parent companies but must 

also be able to act autonomously. No other specific national 
rules apply for FFJVs. 

2.10 Powers to investigate a transaction
If a transaction does not exceed the turnover thresholds, the 
ACM cannot investigate the transaction on the basis of the 
merger control rules in the DCA. 

However, the agreements concluded in relation to a non-
notifiable concentration (as well as the agreements related 
to a notified and cleared concentration) will be subject to 
(ex-post) antitrust control by the ACM. Like the Treaty on 
the Functioning of the European Union, the DCA prohibits 
anti-competitive behaviour between undertakings (ie the 
cartel prohibition). The ACM can start antitrust proceed-
ings against anti-competitive behaviour up to five years after 
the undertakings have ceased the behaviour. 

2.11 closing Before clearance
Completion of the transaction must be suspended until 
clearance of the ACM. In other words, (see 2.2) a standstill 
requirement applies until the transaction has been cleared or 
until four weeks have elapsed after the notification without a 
response from the ACM. Violation of the standstill require-
ment can lead to the imposition of fines on the undertak-
ings concerned of up to EUR450,000 or 10% of their annual 
turnover, whichever is more. However, please note that the 
statutory maximum fine will be raised in 2016. Please see 
9.1 for more details. The ACM is obliged by law to publish 
the imposition of a fine on its website or via a press release. 
Please also see 2.2.

The ACM has not taken many fining decisions for viola-
tions of the standstill requirement, (ie ‘gun-jumping’). The 
most recent fine for gun-jumping was imposed in 2013 and 
amounted to EUR500,000. The highest fine imposed by 
the ACM for a violation of the standstill requirement was 
EUR1,730,000 in 2010 (the fine has, however, been revoked 
on formal grounds). 

2.12 exceptions to Suspensive effect
There are two exceptions to the suspensive effect, namely, if:

•	A public bid or exchange aimed at acquiring a capital 
participation in an undertaking, given that i) the ACM is 
promptly notified and ii) the acquirer does not use its vot-
ing rights relating to the participation. 

•	The ACM, upon request of the parties, grants a waiver for 
the standstill requirement at the request of one of the noti-
fying undertakings. Most waivers are granted due to a situ-
ation of imminent financial distress that is likely to lead to 
irreparable damage to the concentration. However, waivers 
have also been granted for other reasons.
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There is no specific rule on the possibility of using a carve-
out in order to implement global closing. It is advisable to 
get informal guidance from the ACM on these kinds of mat-
ters. The ACM is generally willing to have pre-notification 
discussions. 

3. Procedure: Notification to clearance
3.1 Deadlines for Notification
There are no deadlines for notification. However, the under-
takings concerned are bound by the standstill requirement 
(see 2.2 and 2.11).

3.2 requirement for a Binding agreement
A notification can be submitted if there is a ‘concrete inten-
tion’ to carry out a transaction. In principle, a letter of intent 
or memorandum of understanding is sufficient, as long as it 
provides a good understanding of the intended concentra-
tion. 

3.3 Filing Fees
The filing fees are fixed and, as of 1 January 2015, are as 
follows:

•	EUR17,450 for a notification (decision in phase I) (See 3.6);
•	EUR34,900 for a licence decision (decision in phase II);
Filing fees normally have to be paid within six weeks after 
receipt of the ACM decision. 

In the case of a merger involving acquisition of control over 
another company, the merging companies and the acquir-
ing companies respectively have to file the transaction. 
In the case of public bids, the bidder has to notify of the 
transaction. In the case of a full-function joint venture, the 
establishing companies have to notify. In 2012, the Trade 
and Industry Appeals Tribunal (College van Beroep voor 
het bedrijfsleven) ruled that, in a situation of an acquisi-
tion of control, the seller is not responsible for the merger 
control filing.

3.4 information required for Filing
The ACM uses a standard notification form (in Dutch) for 
both the notification and the licence application. An unof-
ficial English translation is available on the ACM’s website. 
The notification phase is referred to as phase I and the li-
cence application phase as phase II. (See 3.6) 

In principle, the filing should be in Dutch. Additional docu-
mentation can be submitted in the original language but the 
ACM may request a Dutch translation. Under certain cir-
cumstances, the ACM accepts a filing in English. 

Extensive information on the undertakings concerned must 
be included in the notification form, such as:

•	a description of their business activities;
•	a description of the sectors in which they are active;
•	contact information of their relevant contact persons; 
•	information on their group (if applicable);
•	a financial outline of the preceding year showing the total 

turnover and the turnover in the Netherlands; 
•	a description of the transaction; 
•	detailed information about i) the market in which the 

undertakings concerned are active; and ii) the vertically 
related markets in which the undertakings concerned are 
active; 

•	an indication of whether there are any ancillary restraints 
and if they wish the ACM to give a judgment on those 
restraints; and

•	an indication of whether the transaction has been or will 
be filed in other EU member states. In this section of the 
form, the undertakings must also give details of their EU-
wide turnover.

The following documents must be submitted with the no-
tification:

•	power of attorney;
•	dated copy of the most recent documents that form the 

basis of the intended transaction (eg share purchase agree-
ment, letter of intent, memorandum of understanding);

•	most recent annual report and accounts of the undertak-
ings concerned;

•	in the case of horizontal overlapping markets or vertically 
related markets, market research reports on which the un-
dertakings concerned based their market definition; and

•	the reports referred to in the notification.

In phase II, more detailed information on the markets in-
volved must be submitted, including:

•	market size and market shares; 
•	imports;
•	organisation of the production;
•	price levels;
•	vertical integration; 
•	purchase and sales;
•	developments in the markets involved; 
•	co-operation agreements with competitors; 
•	market position outside the Netherlands; and 
•	efficiency gains to be achieved by the transaction, if ap-

plicable. 

In addition, the undertakings concerned must submit stra-
tegic internal documents evaluating the concentration with 
regard to market shares, competition conditions, (potential) 
competitors, motives for the transaction, potential growth in 
turnover or the expansion to other markets and/or general 
market conditions. 
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3.5 Penalties for incomplete Notification
If the ACM concludes during the course of phase I or phase 
II that it has too little information to perform its review, the 
ACM can request additional information (see 3.6). A request 
for additional information has a suspensive effect. 

The ACM can impose a fine of up to EUR450,000 or 1% of 
the annual turnover of the undertakings concerned, which-
ever is more, if they submit incorrect or incomplete infor-
mation to the ACM. However, please note that the statutory 
maximum fine will be raised in 2016. Please see 9.1 for more 
details. The ACM applies these fines, in practice. For exam-
ple, in a judgment rendered in 2013, the Trade and Industry 
Appeals Tribunal reduced a fine imposed by the ACM on a 
company for infringing the obligation to submit correct and 
compete information from EUR468,000 to EUR312,000. Ac-
cording to the tribunal, the ACM had applied too stringent 
a seriousness factor in determining the fine.

3.6 Phases of the review Process
The review process of the ACM encompasses two phases: i) 
the notification phase, or phase I; and ii) the licence phase, 
or phase II.

Phase i
Phase I commences upon the submission of a notification to 
the ACM. During phase I, the ACM has to decide whether 
a licence permitting the transaction is required. The ACM 
must decide on the basis of the notification within four 
weeks from the business day after the receipt of the notifi-
cation. If the ACM requires additional information in order 
to review the notification, it sends an information request 
to the notifying parties. A request for additional informa-
tion will ‘stop the clock’, and thus suspend the four-week 
period. On the basis of the notification, the ACM will decide 
whether a licence is needed for the concentration. If no li-
cence is required, the parties can execute the transaction. If a 
licence is required, the notifying parties can only execute the 
transaction after they have received a licence from the ACM.

Phase ii
If the ACM decides that a licence is required for the transac-
tion, the undertakings concerned need to apply for a licence. 
Phase II commences with the submission of such a licence 
request. During phase II, the ACM will conduct a more in-
depth analysis of the effects of the concentration. More de-
tailed information will be requested from the undertakings 
concerned. The ACM has to decide on the licence within 
13 weeks after submission. Again, a request for additional 
information will stop the clock. On the basis of the licence 
request, the ACM must decide whether or not to grant a 
licence. If the ACM decides not to grant a licence, the noti-
fying parties are prohibited from executing the transaction. 

Requests for additional information are common and can 
be quite burdensome and depend on how well and detailed 
a notification has been prepared. 

Pre-notification discussions are common and are welcomed 
by the ACM. Although the status of those discussions is in-
formal, they can be helpful in identifying possible difficulties 
and their remedies.

The Minister of Economic Affairs can, upon request of the 
notifying parties, approve a concentration that has been 
denied a licence in a phase II decision by the ACM. The 
Minister has 12 weeks to decide on such a request and may 
only approve a concentration if they conclude that the public 
interest outweighs the expected restriction of competition by 
the concentration. The Minister has not yet used this com-
petence.

3.7 accelerated Procedure for review
The ACM can issue a short-form decision in relatively clear-
cut cases where it is evident that there are no objections from 
third parties and that the concentration will not raise com-
petition concerns. However, the ACM is not obliged to issue 
a short-form decision. 

Nonetheless, the undertakings concerned are required to 
submit the standard notification form and documentation. 
A short-form decision does not imply that the notifying par-
ties can submit less information. 

4. Substance of review
4.1 Substantive test
During phase I, the ACM will analyse the notification to de-
termine whether the establishment of a concentration might 
significantly impede effective competition in the Dutch mar-
ket, particularly as a result of the creation or strengthening of 
a dominant position. If the ACM so concludes, it can subject 
the concentration to remedies proposed by the parties or 
otherwise decide that a licence is required for the transac-
tion. 

During phase II, the ACM will decide whether the concen-
tration will actually significantly impede effective competi-
tion in the Dutch market, in particular as a result of the 
creation or strengthening of a dominant position. If the un-
dertakings concerned fail to convince the ACM that there 
is no such impediment of competition, for instance by pro-
posing sufficient remedies, the ACM will refuse to issue a 
licence. The substantive test applied in phase II is similar 
to the test applied by the European Commission and thus 
encompasses such topics as the counterfactual, theories of 
harm, unilateral effects and co-ordinated effects (See 4.2).
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4.2 competition concerns
Similar to EU merger control, there have generally been 
three potential anti-competitive effects recognised in Dutch 
case-law, namely horizontal, vertical and conglomerate ef-
fects. 

Horizontal effects
Regarding concentrations that have horizontal effects, the 
ACM applies the European Commission guidelines on the 
assessment of horizontal mergers. Like the EC, the ACM 
differentiates between co-ordinated and non-co-ordinated 
effects (ie unilateral effects). 

Vertical effects
Among the harmful effects assessed by the ACM in the case 
of vertical transactions are unilateral effects, such as poten-
tial foreclosure effects. In its 2009 decision concerning the 
acquisition by an academic medical centre of a company ac-
tive on the market for ambulance services, the ACM clearly 
followed the principles laid down in the guidelines for the 
assessment of non-horizontal mergers. Hospitals are partly 
dependent on ambulances for their patients. Thus the essen-
tial question raised in this case was whether the concentra-
tion could lead to foreclosure effects for competitors of the 
academic medical centre with regard to the influx of hospital 
patients brought in by ambulance. On the basis of the prin-
ciples set out in the EC guidelines, the ACM concluded that 
the concentration would not lead to such foreclosure effects. 
Furthermore, in its decisions the ACM, had also assessed 
so-called co-ordinated vertical effects. 

conglomerate effects
The ACM has also considered both co-ordinated and non-
co-ordinated effects regarding conglomerate effects (or port-
folio effects). An example of co-ordinated effects is a situa-
tion where a concentration potentially leads to a leverage of 
dominance in another market that is not dominated by the 
undertakings concerned. 

In general, both vertical and conglomerate transactions pose 
fewer problems than horizontal effects. 

Potential competition is considered in the context of the as-
sessment of a dominant position. 

4.3 economic efficiencies
In principle, the ACM does take economics efficiencies into 
account when assessing a transaction. Unfortunately, in 
practice the ACM is rather reluctant to countenance effi-
ciency defences. In a 2009 decision concerning a merger be-
tween two hospitals in the southern part of the Netherlands, 
the ACM made clear that the efficiencies must:

•	benefit consumers; 
•	be a specific result of the concentration; and 

•	be readily verifiable by the ACM. 

The ACM concluded that the parties had not sufficiently 
substantiated those criteria. The transaction was, however, 
saved by such stringent remedies as subjecting the merged 
entity to a price ceiling.

4.4 Non-competition issues
Non-competition issues do not play a substantial part in the 
ACM’s considerations. The ACM has communicated that, for 
example, sustainability plays a minor role in merger control. 

The ACM seems to be more inclined towards non-competi-
tion considerations on the basis of healthcare-related regu-
lation. For example, in the case of a transaction between 
healthcare providers that will lead to a combined market 
share of 35% or more, the ACM has to take into account 
whether the concentration will affect the transparency of the 
quality of the healthcare. 

The Minister of Economic Affairs can, upon request of the 
notifying parties, approve a concentration that has been de-
nied a licence for compelling reasons of public interest. 

4.5 Joint Ventures
When reviewing the establishment of a full-function joint 
venture (FFJV), the ACM analyses potential co-ordination 
between the notifying parties. In such cases, the ACM has 
taken the position that co-ordination is likely when the par-
ent companies establishing the FFJV are both active in the 
market of the joint venture or have important activities in 
related markets. In a phase I decision, the ACM concluded 
that there was no danger of co-ordination between two 
healthcare providers establishing a FFJV, since it found that 
the activities of the parent companies in the relevant mar-
ket would, at most, generate 0-10% of the total turnover of 
the parent undertakings. This was one of the reasons for the 
ACM to conclude that no licence was required. 

5. Decision: Prohibitions and remedies
5.1 Prohibition of transactions
In phase II, the ACM can refuse to grant a licence for a con-
centration, and thus de facto prohibit a transaction when it 
is deemed to significantly impede effective competition in 
the Dutch market, in particular as a result of the creation or 
strengthening of a dominant position.

The ACM can interfere with a transaction if the undertak-
ings concerned have violated the standstill requirement. In 
such a case, the ACM can order the undertakings concerned 
to dissolve the concentration. 
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5.2 Negotiation of remedies
If the ACM has concerns about a transaction, the notify-
ing parties can submit proposals for remedies. In phase I, 
the ACM can make the decision that no licence is required, 
conditional upon those remedies. In phase II, the ACM can 
include certain restrictions or instructions with the licence, 
in order to ensure that the transaction cannot significantly 
impede effective competition in the Dutch market. The rem-
edies can be both structural (eg divestments) and behav-
ioural (eg non-discriminatory access to infrastructure). 

In 2007, the ACM published guidelines on remedies, giving 
guidance on which remedies are common, how to submit a 
proposal for remedies and how remedies are executed. 

5.3 typical remedies
The 2007 guidelines on remedies state the following kinds 
of remedies:

•	structural remedies, which bring about a structural change 
to the market, such as divestitures and withdrawal from a 
joint venture;

•	behavioural remedies, such as an obligation to give non-
discriminatory access to certain infrastructure or accept 
every ‘reasonable’ request; 

•	quasi-structural remedies, which do not have a structural 
character but are lasting and have certain structural effects, 
such as the obligation to give an exclusive and private li-
cence to a third party.

The ACM prefers structural remedies to behavioural rem-
edies, but has nevertheless accepted a wide array of behav-
ioural remedies. See 4.3. In 2009, the ACM granted a licence 
to the merger of two hospitals upon the commitment of a 
price ceiling for the merged entity, among other things. 

Remedy proposals must be appropriate and effective. A rem-
edy is appropriate and effective if it undoubtedly and com-
pletely removes any competition concerns. Furthermore, 
the remedies must be sufficiently detailed, and the notify-
ing parties must formulate their remedy proposal in a clear, 
understandable and unequivocal manner. 

The 2007 guidelines on remedies requires that remedies are 
only required to address competition issues. 

5.4 remedial Procedures
The initiative to propose remedies lies with the notifying 
parties. The parties are encouraged to submit these proposals 
as early on in the procedure as possible. In its 2007 guide-
lines on remedies, the ACM states its preference for discuss-
ing remedies before the notification phase.

During phase I, the ACM will take remedy proposals into 
consideration up to one week before the end of its four-week 
time period.

During phase II, the ACM will take remedy proposals into 
consideration up to three weeks before the end of its 13-week 
time period. The ACM will inform the notifying parties as 
soon as possible about possible competition concerns, which 
could be an incentive for the parties to propose remedies. In 
phase II, the ACM usually informs the notifying parties of 
its concerns by means of a preliminary report which it will 
send to the parties, normally four weeks before the end of 
its 13-week period. In such a case, the notifying parties have 
only one week in which to propose remedies. 

5.5 Standard approach for Divestitures and other 
remedies
If remedies are accepted by the ACM in phase I (notification 
phase), the decision that there is no licence required is made 
conditional upon the implementation of the remedies. That 
means the parties may not complete a transaction before 
the conditions have been fulfilled. If, for instance, the ACM 
accepts a divestiture during phase I, the divestiture must be 
completed before the concentration can take place. In the 
case of a behavioural remedy, the parties may not start the 
transaction before they commence the prescribed behaviour. 
The ACM can impose a fine of up to EUR450,000 or 10% of 
the notifying parties’ annual turnover, whichever is more, 
for violating the condition. However, please note that the 
statutory maximum fine will be raised in 2016. Please see 9.1 
for more details. Furthermore, the ACM can also impose an 
order subject to a penalty for non-compliance. 

This is different for remedies accepted by the ACM in phase 
II. The undertakings concerned can complete the transac-
tion after receipt of the licence but may not violate the rem-
edies included in the licence. The ACM’s fining competences 
for non-compliance with the remedies laid down in the li-
cence are identical to those for non-compliance in phase I. 

The ACM states in its 2007 guidelines on remedies that it 
will normally inform market participants about remedies 
proposed by the parties in order to receive their opinion on 
the effectiveness and feasibility of the remedies.

5.6 Formal Decisions
In both phase I and phase II (see 3.6), the ACM will issue a 
formal decision to the parties. In phase I, it will be a decision 
on whether a licence is required to execute the transaction. 
In phase II, it will make a decision on whether it grants a 
licence or not. If the ACM takes a negative decision in either 
phase I or phase II, the parties are prohibited from executing 
the transaction. 
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Furthermore, the ACM’s decision on the proposed remedies 
will be part of the phase I (notification) or phase II (licence) 
decision. Typically, the ACM will give a description of the 
remedies in the decision. Both phase I and phase II decisions 
will normally be published. A description of the remedies 
will thus be publicly available after the ACM has published 
the merger control decision. 

5.7 examples of Prohibitions and remedies
In 2015, the ACM blocked a merger between two hospitals. 
The ACM refused to grant a licence in the phase II pro-
cedure. The refusal was received with much interest, as it 
was the first time the ACM had prevented a merger between 
two hospitals. After investigating the potential consequences 
of the merger, the ACM concluded that the merger would 
diminish competitive pressure in the relevant market. This 
could have a negative impact on consumers because compet-
itive pressure is necessary to guarantee the quality of health-
care. Another concern the ACM had was that the merger 
would not leave sufficient alternatives for health insurance 
companies to purchase healthcare at a competitive price, 
eventually leading to higher prices for patients. 

Another case in which the ACM refused a licence in a phase 
II procedure concerned an intended concentration between 
two large bakeries. Both companies were active in the market 
for the production and sale of Dutch rusk to retailers. After 
their investigation in the second phase, the ACM concluded 
that the market for Dutch rusk was highly concentrated and 
that the notified acquisition would lead to a collective market 
share of 70-80%. Moreover, the ACM, among others, con-
cluded that competing companies would not be realistic al-
ternative producers for retailers, nor would the retailers have 
sufficient countervailing buyer power. The ACM therefore 
concluded that the acquisition would significantly impede 
effective competition on the Dutch market and thus refused 
to grant a licence. The parties appealed to the District Court 
of Rotterdam, but the ACM’s decision was upheld. 

remedies
The ACM has required remedies on several occasions. A 
recent case concerned the acquisition of a company (mainly) 
active in the market for the publishing, printing and dis-
tribution of, and advertising in, newspapers by another 
company active in these markets. The ACM was not easily 
convinced: the parties drafted three consecutive remedy pro-
posals before the ACM accepted the remedies and granted 
the licence. Due to unilateral vertical competition concerns, 
the ACM accepted behavioural remedies. Among others, the 
ACM accepted that certain distribution agreements would 
be maintained for a period of ten years. 

In exceptional circumstances, a licence containing remedies 
can be revoked or altered. This is the case when the market 
structure has altered in such a way that a restriction on com-

petition is no longer a likely scenario. In a case concerning 
the acquisition of a company active in the market for electric 
wheelchairs by an investment company in 2009, the ACM 
concluded that the intended acquisition would lead to a mar-
ket position of 80-90% in the latter market as the investment 
company already possessed a company active in that mar-
ket with a market share of 20-30%. The ACM permitted the 
acquisition on the condition that the investment company 
divested a substantial part of its business, and would not re-
purchase this divestment in the next ten years. The divested 
part of the business continued as an independent company. 
In 2013, the investment company asked the ACM for per-
mission to buy back the divested business. The ACM ac-
cepted this request, because the investment company had in 
the meantime sold another part of its business, which meant 
that the buy-back would lead to a similar market share that 
the company had when the ACM gave its permission to the 
initial concentration in 2009. 

6. ancillary restraints 
As explained in 3.4, the notifying parties must clarify in the 
notification form whether the concentration entails any an-
cillary restraints, such as certain exclusivities or non-compe-
tition clauses. Furthermore, the notifying parties must also 
indicate in the notification form whether they wish the ACM 
to give a judgment on those restraints. If the parties request 
such a judgment the ACM will typically include this in the 
merger control decision. 

7. Third-Party rights, confidentiality 
and cross-Border co-operation

7.1 Third Parties’ involvement
It is common practice by the ACM to involve third parties 
in the merger control process, such as suppliers, customers, 
competitors and complainants. In its 2013 best practices on 
merger control rules (Spelregels bij concentratiezaken), the 
ACM described four stages in which it may ask third parties 
to give their opinion on a transaction:

•	As soon as possible after receipt of a notification or a re-
quest for a licence (normally three to five days), the ACM 
publishes a short notice in which it invites third parties to 
submit their opinion on the transaction;

•	During the investigation, the ACM often sends informa-
tion requests to third parties; 

•	The ACM consults third parties on their views on possible 
remedies submitted by the notifying parties; 

•	In phase II, the ACM organises a hearing, to which they 
invite third parties. 

Furthermore, in certain cases the Dutch Central Bank (de 
Nederlandsche Bank), the Dutch Health Authority (Neder-
landse Zorgautoriteit) and Healthcare Inspectorate (Inspec-
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tie voor de Gezondheidszorg) can be involved in the review 
process being carried out by the ACM. 

7.2 confidentiality
When submitting information in relation to a notification 
or request for a licence, the notifying parties should indicate 
which information is confidential and should substantiate 
the confidentiality claims. The ACM is not obliged to concur 
with a confidentiality claim. 

After receiving a notification or request for a licence, the 
ACM will publish a short notice in which it invites third 
parties to submit their opinion on the transaction. Third 
parties normally need to respond within seven days after 
the publication of the notice. The notice will be concise (nor-
mally one page) and will contain a short description of the 
transaction, the undertakings concerned and their activities. 
Commercial information, such as business secrets, will not 
be mentioned in the notice. 

With regard to confidentiality, the ACM has recently adopt-
ed new guidelines on how it deals with confidentiality when 
publishing decisions (Werkwijze Openbaarmaking ACM). 
The guidelines make clear that the ACM does not publish 
confidential information on its website. If the ACM intends 
to publish a merger control decision, it will first send both 
a confidential and a non-confidential version of the deci-
sion to the undertakings concerned. If the undertakings 
concerned are of the opinion that the additional informa-
tion must be omitted in the non-confidential version of the 
decision, it has the opportunity to substantiate that. After 
considering the confidentiality claim submitted by the un-
dertakings concerned, the ACM will send the parties a fi-
nal non-confidential version that is to be published on the 
ACM’s website. 

7.3 co-operation with other Jurisdictions
The ACM works together with other EU competition au-
thorities in different networks, among others the European 
Competition Network (ECN), combining the authorities 
from the EU member states and the European Commission, 
and the Europe Competition Authorities (ECA), combin-
ing the authorities from the European Economic Area and 
the European Commission. The participation of the ACM 
in these networks is aimed both at the exchanging of views 
on general policy matters and at exchanging information on 
case-specific issues. According to the ACM, the exchange 
of information on merger control cases can potentially de-
crease administrative burdens for undertakings concerned, 
for instance in multi-jurisdictional merger processes. 

The ACM may only exchange confidential information with 
foreign authorities concerning merger control if:

•	the information is important to the investigation of the 
foreign authority;

•	according to the relevant local laws, the foreign authority is 
indeed the designated merger control authority; or

•	the ACM believes that the confidentiality of the informa-
tion is duly guaranteed and the information will not be 
used for other purposes than merger control. 

In its 2013 best practices on merger control rules (Spelregels 
bij concentratiezaken), the ACM states that it will normal-
ly liaise with the parties about the information exchange. 
Nonetheless, Dutch law does not require the ACM to seek 
permission of the notifying parties for the information ex-
change. 

In addition, the ACM also participates in the International 
Competition Network (ICN) and the competition division 
of the Organisation for Economic Co-operation and Devel-
opment (OECD).

8. appeals and Judicial review
Judicial review
As explained in 3.6, Dutch merger control consists of two 
phases. If the ACM refuses a licence in phase II, the noti-
fying parties can appeal the ACM’s decision. Unlike other 
decisions of the ACM, parties cannot file formal objections 
to concentration decisions. Rather, the parties must appeal 
directly to the District Court of Rotterdam within six weeks 
after the decision has been issued. The District Court of Rot-
terdam has exclusive competence in competition law cases 
and thus also merger control. 

The parties can appeal the judgment of the District Court of 
Rotterdam at the Trade and Industry Appeals Tribunal (Col-
lege van Beroep voor het bedrijfsleven), the highest court for 
social and economic administrative law in the Netherlands.

There have been instances in which the parties to a notifica-
tion have successfully appealed the ACM’s decision before 
the Court. In 2005, a concentration between two producers 
and providers of energy was accepted by the ACM, yet only 
under certain conditions. The parties appealed the decision 
before the District Court of Rotterdam. Both the court in 
first instance and the tribunal in second instance, ruled that 
the ACM’s reasoning was insufficiently substantiated, and 
ordered the ACM to take a new decision. 

Third parties
The possibility to appeal is not reserved only to the notifying 
parties. Interested parties can also challenge a concentration 
decision before the court. This has occurred on multiple oc-
casions. In a case between two providers of glass-fibre in-
ternet, the ACM cleared an acquisition as a result of which 
one of the providers would acquire sole control of the other. 
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One of the largest competitors of the two notifying providers 
has recently announced a challenge to the ACM’s decision 
before the court. 

In general, appeals by interested parties have not been very 
effective. For instance, in a case concerning travel informa-
tion services, where the largest public transport company in 
the Netherlands was aiming to acquire a part of the business 
of the company that is solely responsible for the construction 
and maintenance of the entire rail network in the Nether-
lands. The part of the business to be acquired concerned 
the service of providing travel information to travellers. 
The ACM cleared the acquisition in 2012. Four other public 
transport companies, however, appealed the ACM’s merger 
decision because they were of the opinion that, amongst oth-
er things, the acquisition would lead to violation of sector-
specific EU guidelines. The appeal was not successful; the 
court upheld the ACM’s decision.

Minister of economic affairs
As explained in 1.2, within four weeks after a refusal by 
the ACM to grant a licence, the parties can request that the 
Minister for Economic Affairs clear the concentration. The 
Minister can grant permission, if, in their view, that permis-
sion is justified by reasons of public interest that outweigh 
the expected restriction of competition. To date, the Minister 
has not used this competence.

timelines
The time limits for a decision by the ACM (four weeks for a 
notification decision, 13 weeks for a licence decision), a no-
tice of objection (six weeks), a new decision (six weeks) and 
the possibility to appeal to the court (six weeks) are strict and 
relatively short. However, it must be noted that, due to the 
suspensory effect of information requests by the ACM, these 
time limits are often exceeded. Furthermore, the procedures 
at the District Court of Rotterdam or the Trade and Industry 
Tribunal may take several years. 

9. recent Developments

9.1 recent or impending changes to Legislation
In December 2015 a legislative amendment has been adopted 
that raises the maximum fines of the ACM. At the time of 
writing it is expected that the amendment will come into 
force July 2016. The amendment implies brings about an in-
crease in the ‘absolute’ maximum fines from EUR450,000 to 
EUR900,000, for infringements associated with the merger 
control obligations (eg ‘standstill’ obligation, a duty to submit 
complete and correct information, a duty to fulfil remedies) 
contained in the DCA. As explained in 2.2, 2.11, 3.5 and 
5.5, the DCA has an alternative fining basis that relates to a 
percentage of the turnover of a company (the relative fining 
basis). Depending on the infringement, the relative fining 
maximum is either 10% or 1%. The aforementioned relative 
basis used for the calculation of the fine will not change ac-
cording to the legislative proposal. Furthermore, the proposal 
introduces an increase in the fining competences of 100%, in 
case of recidivism during the preceding five years.

9.2 recent enforcement record of authorities
According to the annual report of the ACM for 2014, the 
ACM handled 75 concentrations in that year. The ACM took 
one phase II decision, in which it granted a licence. In two 
phase I cases, it decided that a licence was required. Mean-
while, the ACM granted a licence in the latter two cases. In 
the other case, concerning the merger between two hospi-
tals, the ACM refused a licence (see 5.7). In addition, there 
were seven cases in which the notifying parties withdrew 
their notification. The ACM did not fine any companies for 
failure to notify or other merger control-related violations. 

Examples of the ACM imposing fines for violations of merg-
er control fines are given in 2.11 and 3.5. 

There are no known examples of any foreign-to-foreign 
transactions that have been prohibited. The ACM has, in 
the past, imposed fines on foreign-to-foreign transactions 
for failure to notify. 

9.3 current competition concerns
The ACM has focused on healthcare, financial and business 
services, energy, transport and internet-related activities. 
The healthcare sector has undergone major legal changes 
due to the gradual liberalisation of the sector in recent years. 
The introduction of competition in the healthcare sector 
and the subsequent efforts to attain more efficiency has led 
to a steady increase in mergers. Furthermore, the sector-
specific lower thresholds have led to an increase in filings in 
the healthcare sector. As is also apparent from the examples 
used in this guide, the healthcare sector has become an even 
more important industry focus of the authority. The ACM 
has published several guidance documents on concentra-
tions in this sector over the last few years.
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