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KVdL Guide: 
Food Recall
How to act in 
case of unsafe 
food?
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Food  that is placed on the market, must comply with 
the applicable food safety requirements. If this is not 
the case, or if food is detrimental to health or unfit, the 
food concerned must be withdrawn from the market 
and if necessary, be recalled from the consumer, a 
so-called recall. In this KVdL Guide, the
Kennedy Van der Laan Product Liability and Product 
Recall Team responds to the following questions:

1 When must corrective actions be taken? 
2 Who is responsible for conducting a recall? 
3 Which actions must be taken? 
4 Is the recall covered by insurance? 
5 What are useful tips?
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    The European Union has strict rules with 
regard to food safety. On 1 January 2005, the 
General Food Law Regulation entered into 
force.  The Regulation prescribes when a 
recall must be conducted and which actions 
should be taken by those involved. If you as a 
company have imported, produced, proces
sed, manufactured or distributed a foodstuff, 
you must take action as soon as you think or 
have reason to assume that the foodstuff is 
unsafe. This may already be the case if you 
think or have reason to assume that a food
stuff that you as a company have placed on 
the market, may be detrimental to human 
health.

    Food (or foodstuff) is defined as any sub
stance or product, whether processed, parti
ally processed or unprocessed, intended to 
be or reasonably expected to be ingested by 
humans.

 

1 
When must 
corrective actions 
be taken?

    Food is deemed to be unsafe if it is harmful or 
unfit:

■  harmful food: food that is detrimental to 
health, both immediately and in the long term.

■   unfit food: food that is unfit for human con
sumption due to contamination with adventi
tious agents or through putrefaction, deteri
oration or spoilage. The criterion here is 
whether the derogation of the foodstuff is 
unacceptable to the consumer. In addition, 
foodstuffs that do not meet the relevant 
European and national food safety standards, 
but as such are not detrimental to health, are 
also unfit.

    When determining whether a foodstuff is uns
afe, the normal circumstance of the consu
mer’s use of the food is taken into account. The 
information supplied to the consumer is also 
taken into account. 
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The responsibility for conducting a recall lies 
with all companies that import, produce, 
process, manufacture or distribute food. 
These companies must initiate a recall as soon 
as they think or have reason to assume that a 
foodstuff may be unsafe.

The company that has placed a foodstuff on 
the market and thinks or has reason to assume 
that the food may be detrimental to health, 
must also initiate, in principle limited, recall 
actions. “Placing on the market” is having 
foodstuffs available for sale and the actual sale 
and distribution of the foodstuffs.

If a recall has been set in motion, then the  
distributors and retailers are responsible for 
providing all relevant information and must 
cooperate with the recall to the extent 
necessary.

2 
Who is responsible 
for conducting a 
recall?
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As soon as you think or have reason to assume 
that a foodstuff may be unsafe, you must take 
action. The following actions are required, the 
applicability and sequence of which depends on 
the nature of the food safety issue:

1 Tracing
2 Withdrawal from the market
3 Notification of the Food and 
Consumer Product Safety Authority
4 Alert
5 Recall

The principle that you must take action in case 
of a possible unsafe foodstuff, is a rigid one. 
However, in daily practice it may be difficult to 
determine whether such is the case, in particu
lar in respect of  the question about the nature 
and seriousness of the harmful effect of the 
relevant foodstuff. Before taking any steps, pos
sibly as a precaution, it is therefore advisable to 
first consult technical and legal experts and/or 
to initiate consultations with the competent 
authorities (in The Netherlands: the 
Netherlands Food and Consumer Product 
Safety Authority; NVWA). 

3 
Which actions must 
be taken? 
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As a company you must have a traceability 
system available to be able to withdraw unsafe 
foodstuffs quickly and accurately from the 
market and recall them from consumers.

The traceability system provides for the 
manner in which you as a company manage data 
necessary for tracing, for example whether the 
administration is done manually or 
automatically. In addition, the system covers 
which steps you take when unsafe food is 
involved, the tracing procedure.

With the help of the traceability system, the 
foodstuffs in all production, processing and 
distribution stages must be traceable. This 
implies that you, just like the other companies in 
the supply chain, must be able to identify both 
your suppliers and your buyers (on the basis of 
the ‘one step forward and one step back’ 
principle).

3
Action 1
Tracing

 As soon as you think or have reason to assume 
that a foodstuff is unsafe, you must consult the  
traceability system and determine the extent of 
the food safety issue based on a tracing analy
sis. Using the traceability system, you  must be 
able to provide the Netherlands Food and 
Consumer Product Safety Authority (NVWA) 
with the following information within 4 hours:

■ which foodstuff or source material is unsafe
■ the origin of the foodstuff or the source mate

rial (name and address)
■ to whom the foodstuff or source material has 

been delivered (name and address)
■ the delivery date
■ advisable: as much relevant information as pos

sible, such as label data, production code, etc.

 Please note: if you are unable to point out the 
foodstuffs the food safety issue relates to, 
there is a risk that the competent authorities 
will consider all foodstuffs from your company 
unsafe. 
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As soon as you think or have reason to assume 
that a foodstuff is unsafe, you must withdraw the 
relevant foodstuff from the market. Withdrawal 
from the market of the unsafe foodstuff means 
that the relevant foodstuff is removed from the 
supply chain and that every measure is taken to 
prevent the unsafe foodstuff from being further 
distributed and offered to the consumer.

Using the traceability system, you must identify 
the location of the unsafe foodstuff in the sup
ply chain. This means that you need to inform 
your own suppliers and buyers about the issue. 
These suppliers and buyers, in their turn, will 
inform their preceding and subsequent links. As 
soon as the party in the supply chain holding the 
foodstuff has been traced, you must take all 
necessary measures to prevent further distri
bution of the foodstuff and ensure its withdra
wal from the market.

3
Action 2  
Withdrawal from 
the market
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As soon as you think or have reason to assume 
that a food is unsafe, you must in principle notify 
the competent authorities of every country 
where the relevant foodstuff has been placed 
on the market.

The purpose of this notification obligation is that 
the competent authorities are informed in an 
early stage about any food safety issues (and 
your intended measures to eliminate these 
risks), so that these risks can be managed ade
quately and consistently.

With regard to the question whether or not you 
must notify the authorities the NVWA has 
published a so called Meldwijzer, a notification 
decision tree,  which is available on NVWA web
site.

The NVWA website also has an electronic notifi
cation form  for notifications to NVWA: 
‘Meldingsformulier schadelijke en ongeschikte 
levensmiddelen en/of diervoeders’ (notification 
form unsafe food and feed). In view of the urgent 
nature of most incidents, it is advisable to also 
call NVWA on its free telephone number:  0900
0388.

→ See Action 1:Tracing about which data – 
based on the traceability system – you must 
supply to NVWA.

You collect these data on the basis of the trace
ability system.

After NVWA has been notified of the food safety 
problem, NVWA will determine whether a 
socalled RASFF (Rapid Alert System for Food 
and Feed) notification to the European Union 
authorities is necessary. This will in particular 
be the case if the unsafe foodstuff is not only 
present on the Netherlands market, but also on 
other European markets.

When reporting a possible unsafe or unsafe 
foodstuff, you must also indicate which measu
res you have taken to prevent or reduce any 
risks to consumers to the extent possible. 

3
Action 3
Report to the Food 
and Consumer 
Product Safety 
Authority
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If the situation involves an unsafe foodstuff that 
may have reached the consumer, then you may 
need to notify the consumer hereof by means of 
a socalled public alert. Especially if a foodstuff 
that is detrimental to health is involved, the 
public alert should emit a clear warning.

A public alert may, inter alia, take place by ins
erting an advertisement in national and local 
newspapers, issuing a press release and distri
buting information at retail outlets. It is also 
advisable to publish the alert on your website. It 
is important that the alert reaches consumers 
who may have the foodstuff in their possession.

The alert should state as correctly and clearly 
as possible which foodstuff is concerned and 
what the food safety risk the foodstuff entails. 
State all key details of the foodstuff, such as 
the name of the product, batch number, serial 
number, bar code, colour, size, as well as a pic
ture or drawing of the foodstuff.  Give the consu
mer clear instructions about what to do with the 
foodstuff and, if applicable, where to return it. 
Mention the measures you as a company have 
taken to collect the unsafe food and give details 
on refunding or replacement, if applicable. Also 
state your contact information, in case people 
have any questions or wish to receive further 
information on the  recall.

If the consumer has not been warned properly, 
you may be ordered to issue an adequate public 
alert. You need to follow up that order without 
delay. 

3
Action 4 
Alert
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If the situation involves an unsafe foodstuff that 
may already have reached the consumer, you 
need to recall the foodstuffs delivered to the 
consumer if necessary. A recall is required if 
other measures do not suffice to ensure a high 
level of health protection.

If the foodstuff has already left the supply 
chain, it may be difficult to determine its exact 
location. In that case, you need to make every 
effort to reach the consumer to be able to 
recall the foodstuff. This may be done by inser
ting a public alert in national and local newspa
pers, issuing a press release and distributing 
information at retail outlets. → See Action 4 
Alert. In addition, it is advisable to publish the 
food safety issue and recall action on your web
site, organise collection actions through retail 
outlets and take other adequate measures.

In many cases, it is also advisable to monitor 
how many foodstuffs are actually recovered or 
handed in. Usually, this is also required by 
NVWA. On the basis of the actually collected 
numbers, you will be able to determine whether 
the measures have been sufficiently successful 
to remedy the food safety risk, or that a remin
der or new alert is required. 

3
Action 5 
Recall
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4 
Is the recall 
covered by 
insurance?

A recall involves high costs. The question is to 
which extent these costs are covered by a liabi
lity insurance (in case your company has not 
taken out specific product recall insurance). 
Liability insurance does usually not contain any 
specific provisions on recall costs.

On the basis of the insurances taken out, the 
insurer may reimburse the costs of extraordi
nary measures to avert an immediately immi
nent danger. Through this route, recall costs 
may be eligible for partial reimbursement. To 
what extent this will be the case depends on all 
circumstances of the incident. Please keep in 
mind that usually only the costs incurred for 
avoiding malicious damage to property or per
sonal injury may be eligible for reimbursement, 
and that this does not include costs incurred to 
replace an unsafe foodstuff.

In view of the fact that it is impossible to indicate 
in a general sense which costs incurred in res
pect of a recall are eligible for reimbursement 
on the basis of the insurances taken out, it is 
advisable to consult your insurance policy, or 
your insurance broker or agent and, if neces
sary, obtain legal advice.

 

If the situation involves an immediately immi
nent danger and you are required to initiate a 
recall, you need to inform your insurer as soon 
as possible. It is advisable to consult your insu
rer on any actions to be taken.
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5 
Useful tips  A recall may be extensive and significant and 

may involve high costs. Below are a few tips in 
case you are facing a recall.

 Preparation
■ create a policy and adopt a procedure for 

situations that involve unsafe foodstuffs
■ prepare a script with practical information, 

such as contact details in the media, compe
tent authorities, skilled professionals and 
laboratories, insurer and /or insurance agent

■ set up a crisis team in case a recall must be 
conducted, and practise/ simulate a recall 
situation on a regular basis

■ When entering into agreements with both sup
pliers and buyers, pay attention to questions 
such as 'what happens if a recall needs to be 
conducted?', 'Who is responsible for which 
costs and who is liable for which damage 
including consequential damage?', 'What do 
you expect in terms of distribution of roles 
and active cooperation   by your buyer and 
your supplier when you would decide to initi
ate a voluntary or involuntary recall?' Clear 
agreements on each party’s duties and res
ponsibilities promote speed of action in acute 
recall situations and prevent discussions in 
retrospect.

 

 

    In case there may be an unsafe foodstuff 
involved

■ assess the risks
■ investigate which foodstuffs are unsafe 
■ investigate the seriousness and danger of the 

food safety issue
■ if necessary, engage technical and legal 

experts
■ timely notify the competent authorities if 

there is the risk of an actual food safety issue

 When a recall must be conducted
■ investigate whether the foodstuffs have arri

ved at the consumer
■ coordinate communication: appoint contacts
■ clearly communicate what is going on
■ take the prescribed actions
■ monitor the response to the actions
■ notify your insurer of your intention to recall
■ timely complain to the contract party from 

where the issue may originate
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    In view of the fact that a recall may be exten
sive and substantial, we advise you to first 
obtain advice, including legal advice, in respect 
of the question whether a recall is necessary, 
the best actions to take and the order in which 
to take them, before initiating a recall yourself. 

After the recall
■ evaluate the recall procedure conducted  and 

adjust where necessary
■ settle any claims
■ consult your insurer on the extent of your 

coverage
■ investigate whether the damage can be reco  

vered
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Chris van Dijk  
+31 20 5506 661| chris.van.dijk@kvdl.com

Peter van den Broek 
+31 20 5506 669 | peter.van.den.broek@kvdl.com

Erik van Orsouw
+31 20 5506 878 | erik.van.orsouw@kvdl.com

Maurits Oudenaarden 
+31 20 5506 675 | maurits.oudenaarden@kvdl.com

Team Insurance
www.kvdl.nl/en/yoursector/insurance

Team Liability
www.kvdl.nl/en/ourspecialisms/liability

 

Haarlemmerweg 333
1051 LH Amsterdam
+31 20 5506 666
www.kvdl.com 
@KennedyVdLaan

Further information

3
Product Liability 
and Product Recall 
Team


